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Abstract 
Domestic violence against women is regarded as a serious violation of human 
rights. The United Nations and regional organizations such as the Organization of 
American States and the Council of Europe have adopted binding instruments that 
address violence against women, which includes domestic violence. These conventions 
require effective enactment and enforcement of laws that criminalize domestic violence at 
the national level. State Parties are under an obligation to investigate and prosecute such 
acts of violence against women and ultimately to punish wrongdoers. This thesis evaluates 
the endorsement and use of mandatory criminal proceedings also known in the language 
of the UN Framework for Model Legislation as no-drop prosecution policies, ie, once the 
law and legal system are triggered the prosecution cannot be “dropped” even if the 
complainant herself wants to withdraw the case. No-drop prosecution policies are 
grounded in the consistent evidence that for a number of reasons domestic violence 
complainants often withdraw from legal proceedings after initiating them. The main goal 
assigned to no-drop prosecution policies is to send a message to society that domestic 
violence constitutes a serious crime, while also ensuring the safety of the victim. 
However, domestic violence is a crime like no other. By recognising the distinctive 
features of domestic violence, and examining the socio-political and historical legal 
backgrounds that shape the diverse criminal justice systems, this thesis invites a debate 
on the significance of endorsing no-drop prosecution policies on an international level and 
its effectiveness in preventing and combating domestic violence on the national level. This 
thesis presents an evaluation of no-drop prosecution policies through doctrinal and 
empirical comparative research undertaken in Portugal and the Canadian Province of 
Manitoba. The thesis combines an analysis of official statistical data on domestic violence 
in both jurisdictions, qualitative interviews with key professionals, and, in the case of 
Portugal, a detailed review of samples of case files. These comparisons provide a basis 
for understanding how international law may translate into law in practice.  
The empirical data shows that no-drop prosecution policies have catapulted 
domestic violence into the public arena with sizable changes in reporting, charging, 
prosecution and conviction. Yet, the analysis of qualitative data that complements the 
quantitative data reveals that victims’ involvement and cooperation carry a cardinal weight 
in prosecuting and securing a conviction. For that reason, the structure of the adversarial 
system in Manitoba, which incorporates the principle of opportunity and specificities of 
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evidence law, allows the system to accommodate the interests of the victim in a manner 
that improves the probability of prosecution and conviction through the mechanism of plea 
bargaining and a guilty plea. Such a mechanism is alien to the Portuguese structure of 
criminal procedural law given its telos within the criminal justice system. And since the 
(reluctant) victim’s interests do not intersect with the interest of the state in prosecution 
and the ultimate goal of truth-finding at that point in time, the majority of reported cases are 
dismissed at the prosecution level. 
Finally, the question of deterrence remains an open question in both jurisdictions. 
Both long term trends on domestic violence crime and available data on recidivism do not 
suggest that the no-drop prosecution policies have a deterrent effect. 
In the final section, the thesis refines its contribution to the international debate on 
the implementation of no-drop prosecution policies to address domestic violence. It argues 
that, for a number of seminal reasons, the duty of due diligence in adhering to international 
law standards should be challenged and questioned as it may become part of the problem. 
Firstly, the international standards have been built upon the universal ideal of human 
rights, with little insight into the specificities of distinctive criminal justice regimes which 
reflect each State’s philosophical conception of justice, and thus affect the operation of 
such standards. Secondly, the effect of the use of no-drop prosecution policies in relation 
to deterrence remains controversial. Finally, there is potentially a normative conflict 
between international obligations, arising from the obligation to pursue prosecution and the 
protection of women from revictimization. 
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Definitions  
For the purpose of this thesis, the terminology below is understood to mean the 
following: 
 
Acquittal 
 
 
Attrition 
 
Decision that a criminal defendant is not guilty or that the 
evidence is insufficient to support a conviction. 
 
Reported cases that fail to result in prosecution and 
conviction. 
 
Case 
Dismissed/Stayed 
Case not prosecuted. Decision made by the Public 
Prosecutor not to institute or proceed with prosecution.  
 
Conviction Ruling by a court of law that found the defendant guilty of a 
crime or crimes. 
 
Criminal Justice 
System 
The entirety of a jurisdiction’s criminal law, procedures or 
justice processes, as well as the agencies involved in 
apprehending, investigating, prosecuting, defending, 
sentencing, and jailing those involved in crime. 
 
Deferred Prosecution Agreement between the offender and the Public Prosecutor in 
which certain conditions imposed on the former are to be 
observed and/or completed within a specified period of time. 
Upon successful completion the case is dismissed, otherwise 
the case will continue and formal charges will be laid. 
 
Domestic Violence Violence perpetrated on intimate partners or former intimate 
partners. Forms of violence vary and include a range of 
physical, sexual, emotional/ psychological and economic acts 
that inflict harm or suffering, threats of such acts, coercion 
and other deprivations of liberty. 
 
Efficacy  The ability of the policy/rule to meet the objectives. 
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No-drop Prosecution 
policy/rule 
 
 
 
Policy/rule in which law enforcement authorities pursue 
investigations and prosecute criminal cases without the need 
for specific authorization and regardless of the victim’s will. 
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Chapter 1 Introduction 
After considering the historic page, and viewing the living world with 
anxious solicitude, the most melancholy emotions of sorrowful indignation 
have depressed my spirits, and I have sighed when obliged to confess, 
that either nature has made a great difference between man and man or 
that civilization which has hitherto taken place in the world has been very 
partial.  
Mary Wollstonecraft1  
(1792) 
 
1. The Object of the Study 
There have been important advances – more girls in schools, more 
women in parliaments. Yet progress has been far too slow and uneven. A 
baby girl born today will still face inequality and discrimination, no matter 
where her mother lives. We must commit to her right to live free from the 
violence that affects one in three women globally ... 2 
Domestic violence against women is considered to be one of the most 
universal and transversal human rights violations.3 The United Nations, the 
                                            
1 Mary Wollstonecraft, A Vindication of the Rights of Women (Dover Publications, 1996) 6. A 
Vindication of the Rights of Women was first published in 1792 by Joseph Johnson. 
2 United Nations Secretary-General Ban Ki-moon, ‘Speech by UN Secretary-General Ban Ki-
moon for UN Commemoration of International Women's Day 2014’ (Speech delivered at the 
United Nations Commemoration of ID 2014, New York, 7 March 2014) 
<http://www.unwomen.org/en/news/stories/2014/3/secretary-general-iwd-
speech#sthash.ZML3CbxK.dpuf>. 
3 General Assembly of the United Nations, In-Depth Study on all Forms of Violence Against 
Women - Report of the Secretary-General, 61st sess, UN Doc A/61/122/Add.1 (6 July 2006) 
37 (from now on quoted as the In-depth Study); WHO et al, Global and Regional Estimates of 
Violence against Women: Prevalence and Health Effects of Intimate Partner Violence and 
Non-partner Sexual Violence (World Health Organization, 2013) 2.  
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Organization of American States, and the Council of Europe have affirmed 
that domestic violence is a human rights violation that subsists in all countries 
irrespective of women’s individual characteristics, their social, economic, 
religious or cultural group identity. 4  Such violence, one of the many 
expressions of violence against women, is grounded in the wider context of 
systemic gender-based discrimination against women and the institutionalized 
subordination of women in the key domains of life. 5  The forms and 
manifestations of domestic violence are various and it comprises an array of 
abusive behavior, such as physical violence, threats of violence, sexual 
assault, verbal abuse, and psychological abuse, isolation of the victim from 
family and friends, restricted mobility, and withholding basic resources.6   
                                            
4 Council of Europe Convention on Preventing and Combating Violence against Women and 
Domestic Violence (known as the Istanbul Convention) opened for signature 11 May 2011, 
ETS No 210 (entered into force 1 August 2014) Preamble para 25; Inter-American 
Convention on the Prevention, Punishment and Eradication of Violence against Women 
(known as the Convention of Belém do Pará) opened for signature 9 June 1994, A–61 
(entered into force 3 May 1995) Preamble. Also Etienne G Krug et al, World Report on 
Violence and Health (World Health Organization, 2002) 89. 
5 See Istanbul Convention, preamble para 25. Also Rhonda Copelon, ‘International Human 
Rights Dimensions of Intimate Violence: Another Strand in the Dialectic of Feminist Law 
Making’ in Elizabeth M Schneider et al, Domestic Violence and the Law: Theory and Practice 
(Foundation Press, 2008) 904–6; Holly Johnson and Myrna Dawson, Violence against 
Women in Canada: Research and Policy Perspectives (Oxford University Press, 2011) 2–7; 
Ellen Pence and Shamita Das Dasgupta, Re-Examining ‘Battering’: Are All Acts of Violence 
Against Intimate Partners the Same? (Praxis International, Inc., 2006) 2–9, 18. 
6  The United Nations General Assembly Resolution 58/147 on Elimination of Domestic 
Violence against Women recognizes that ‘domestic violence can include economic 
deprivation and isolation and that such conduct may cause imminent harm to the safety, 
health or well-being of women.’ United Nations Resolution on the Elimination of Domestic 
Violence against Women, GA Res 58/147, UN GAOR, 58th sess, 77th plen mtg, Agenda Item 
110, UN Doc A/RES/58/147 (19 February 2004, adopted 22 December 2003) 1 (e). 
 See also June Kane, Daphne Booklets: Issues and Experiences in Combating Violence 
against Children, Young People and Women (European Commission DG Justice, Freedom 
and Security, 2008) 5; Pence and Dasgupta, above 5, 1–9, 18. 
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The construction of domestic violence as a human rights violation was 
initially driven by feminist movements and grass-roots organisations relying on 
empirical evidence of the prevalence, etiology, and consequences of violence 
against women in many countries.7 The terminology “domestic violence” was 
coined by feminist groups to refer to violence perpetrated on women by their 
male partners (whatever marital status) as a result of historic and current 
power inequalities that keep women subordinated.8 The term highlighted the 
space where the battering (violence) occurred — the home — ‘the everyday 
familial realm of women’.9 However, not every act of violence that has taken 
place between intimate partners is domestic violence in the sense endorsed 
by this thesis. It is distinct from what Pence and Dasgupta (and similarly 
Johnson) call “situational violence”, ie violence in reaction to a dispute.10 
                                            
7 In-Depth Study, above n 3, 13–17, 36–38. In general S Lauren Weldon, Protest, Policy and 
the Problem of Violence against Women: A Cross National Comparison (University of 
Pittsburgh Press, 2002). 
8 See, eg, Kane, above n 6, 5; Pence and Das Dasgupta, above n 5, 2. 
9 Pence and Das Dasgupta, above n 5, 2. Such terminology, however, has been usurped in 
recent years to refer to all violence that occurs in the home, including violence against 
children, same sex partners and elders. 
10 Pence and Dasgupta use “situational violence” to characterize the use of violence to 
express anger, disapproval, or reach an objective, distinct from battering (domestic violence). 
Pence and Dasgupta have classified intimate partner violence into five categories: (1) 
battering (on-going pattern of use of intimidation, coercion and violence, as well as other 
tactics of control to establish and maintain dominance) — corresponding to this thesis 
domestic violence; (2) reactive violence (victims of violence often resist domination and 
battering by using force themselves); (3) situational violence (use of violence to express 
anger, disapproval, or reach an objective); (4) pathological violence (a person who abuses 
alcohol or drugs, experience mental illness or physical disorder may use physical violence 
against others, including their intimate partner); (5) anti-social violence (an individual may 
have certain antecedents that led to the development of anti-social personality. As a 
consequence, the individual may use violence in a number of social settings, including home.) 
These authors contend that each category has different social and historical roots, and 
different consequences and therefore demand distinct interventions; however, the authors’ 
emphasize that the categories are not mutually exclusive; and that domestic violence - 
“battering” is most often misdiagnosed as a form of situational violence. Similarly, Johnson 
characterizes violence that occurs when couple conflicts become arguments that turn to 
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Moreover, it is hereby recognized that domestic violence may also affect men 
in heterosexual relationships and it can also be found in same-sex 
partnerships, however domestic violence is overwhelmingly an issue of male 
violence against women.  
After the Third World Conference on Women in Nairobi in 1985, which 
recognized the prevalence of violence against women in various forms which 
included domestic violence, the United Nations and regional organizations 
progressively addressed the subject. The first major document openly 
recognizing violence against women and domestic violence as a human rights 
abuse is the United Nations Declaration on the Elimination of Violence against 
Women (DEVAW) adopted by the United Nations General Assembly in 
1993.11 However, the United Nations Convention on the Elimination of all 
Forms of Discrimination against Women (CEDAW), adopted in 1979, is the 
first normative legally binding instrument reflecting violence against women 
which includes domestic violence as a human rights abuse. 12 The Convention 
should be read in combination with General Recommendation 19 on Violence 
against Women of the Committee on the Elimination of Discrimination against 
                                                                                                                             
aggression as “situational couple violence”. The distinction of multiple forms of violence is of 
the utmost importance given the different dynamics and nuances distinctive to domestic 
violence. Pence and Das Dasgupta, above n 5, 11; Michael P Johnson, ‘Gender and Types of 
Intimate Partner Violence: A Response to an Anti-Feminist Literature Review’ (2011) 16 
Aggression and Violent Behavior 289, 290. 
11 United Nations Declaration on the Elimination of Violence against Women, GA Res 48/104, 
UN GAOR, 48th sess, 85th plen mtg, Agenda Item 111, UN Doc A/RES/48/104 (23 February 
1994).  
12 Convention on the Elimination of all Forms of Discrimination against Women (known as 
CEDAW), opened for signature 1 March 1980, 1249 UNTS 13 (entered into force 3 
September 1981). By December 2015, 189 States had ratified the Convention. See United 
Nations Treaty Collection, Convention on the Elimination of all Forms of Discrimination 
against Women (Status at 07 December 2015) 
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-
8&chapter=4&lang=en>. 
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Women.13 The latter clarifies that all forms of violence against women, rooted 
in gender-based discrimination, which impairs or nullifies the enjoyment by 
women of their rights to health, dignity, security, autonomy and freedom, fall 
within the definition of discrimination against women as set out in the 
Convention.14 The recommendation further acknowledges domestic violence 
as one of the many forms of violence against women.15 Further, in 1995 the 
Beijing Declaration and Platform for Action, that resulted from the Fourth 
World Conference on Women, reaffirmed that domestic violence is a violation 
of women’s human rights, and developed new international norms on 
domestic violence and other forms of violence against women to be 
incorporated into the CEDAW process. 16  Moreover, under the Optional 
Protocol to the Convention on the Elimination of all Forms of Discrimination 
against Women,17 in force since 2000, the Committee on the Elimination of 
                                            
13 Committee on the Elimination of Discrimination against Women, General Recommendation 
19: Violence against Women, 11th sess, UN Doc A/47/38 (1992). See also Alan Boyle and 
Christine Chinkin, The Making of International Law (Oxford University Press, 2007) 155. 
14 See Recommendation 19, UN Doc A/47/38, paras 1, 6, 7.  
15 Ibid, para 23. 
16 Fourth World Conference on Women, Beijing Declaration and Platform for Action, 16th plen 
mtg, UN DOC A/CONF.177/20/Add.1 (15 October 1995, adopted 15 September 1995) paras 
112 and 113. See also Gender Equality and Anti-Trafficking Division, Directorate General of 
Human Rights and Legal Affairs Directorate General of Human Rights and Legal Affairs, Final 
Activity Report from the Council of Europe Task Force to Combat Violence against Women 
Including Domestic Violence (Council of Europe, 2008) 28–34. 
Additionally, in a further effort to enhance measures to eliminate violence against women and 
domestic violence, in 1994 the Commission on Human Rights decided to appoint a Special 
Rapporteur on Violence against Women including its causes and consequences. Domestic 
violence has been extensively covered by the work of the Special Rapporteur. 
17 Optional Protocol to the Convention on the Elimination of All Forms of Discrimination 
against Women, opened for signature 10 December 1999, 2131 UNTS 83 (entered into force 
22 December 1981). 
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Discrimination against Women has developed jurisprudence that reiterates 
the understanding of domestic violence as a human rights violation.18 
Regional institutions have also tackled the issue, and it is noteworthy 
that the Organization of American States and the Council of Europe have 
adopted conventions that specifically address violence against women, which 
includes domestic violence.19 In 1994 the Organization of American States 
adopted the Inter-American Convention on the Prevention, Punishment and 
Eradication of Violence against Women (Convention of Belém do Pará).20 The 
Convention recognizes the fact that violence against women, whether in 
public or in private, is a human rights violation.21 More recently, in 2011, the 
Council of Europe adopted the Convention on Preventing and Combating 
Violence against Women and Domestic Violence, which characterizes 
domestic violence as a gender-based violation of human rights.22  
                                            
18  See, eg, Committee on the Elimination of Discrimination against Women, Views: 
Communication No 2/2003, 32nd sess, UN Doc CEDAW/C/36/D/2/2003 (26 January 2005) 
(‘Ms AT v Hungary’) [9.3]. 
19 In 2003 the African Union adopted the Protocol to the African Charter on Human and 
Peoples’ Rights on the Rights of Women in Africa, which also addresses domestic violence 
and other forms of violence against women in the context of a human rights framework. 
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in 
Africa, adopted on 11 July 2003 (entered into force 25 November 2005). 
20 The Latin-Americans activists were among the most dynamic participants in the new global 
conversation. Partly as a result of these forces the early 1990s witnessed the beginning of 
normative development on the issue of domestic violence in the Inter-American system. See 
Margaret E Keck and Kathryn Sikkink, Activists Beyond Borders: Advocacy Networks in 
International Politics (Cornell University, 1998). Convention of Belém do Pará was adopted at 
the 24th regular session of the General Assembly to the Organization of American States on 
June 9 1994.  
21 Convention of Belém do Pará, Preamble, article 1 and 7. 
22 In the Preamble of the Istanbul Convention paragraph 26 and 27 it is stated that violence 
against women including domestic violence is a distinctly gendered phenomenon which 
violates and impairs or nullifies the enjoyment by women of their human rights, in particular 
their fundamental rights to life, security, freedom, dignity and physical and emotional integrity. 
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With the affirmation of violence against women as a violation of 
women’s human rights the State Parties become responsible for human rights 
violations perpetrated by the State and also for the actions of non-state actors 
(private acts) if they fail to act with due diligence.23 Each State Party must 
take action to prevent human rights violations committed by non-state actors, 
investigate allegations of violence, prosecute and punish wrongdoers.24 Under 
the United Nations framework the State Parties should implement and review 
penal legislation to ensure that the responsibility for initiating prosecutions lies 
with prosecution authorities.25 Furthermore, endorsed standards for criminal 
proceedings include, inter alia, no-drop prosecution policies (NDPP), that is, 
the prosecution cannot dismiss charges either by a request to the prosecutor 
to drop charges or by victims’ unwillingness to participate in criminal 
                                            
23 Scholarly work arguing the case for the expansion of the concept of State responsibility to 
cover private acts of violence has been accompanied by developments in international case-
law and human rights treaties allowing a broader understanding of the State responsibility 
under international human rights law. See Copelon, above n 5, 906. See also United Nations 
Resolution on Responsibility of States for Internationally Wrongful Acts, GA Res 56/83, 
GAOR 56th sess, 85th plen mtg, Agenda Item 162, UN Doc A/RES/56/83 (28 January 2002) 
art 12; Recommendation 19, UN Doc A/47/38, paras 4 (d) and 24 (i). Also, article 5 of the 
Istanbul Convention states that under international human rights law the State has both 
negative and positive duties: state officials must both respect the law and refrain from the 
commission of internationally wrongful acts and must protect individuals from their 
commission by other non-state actors. 
Equal position is stated in Article 7 of the Convention of Belém do Pará. 
24  See Recommendation 19, UN Doc A/47/38, para 24 (b); DEVAW, art 4 (a); Beijing 
Declaration and Platform for Action, paras 125 (b), (c), and (d).  
25 General Assembly Resolution on Crime Prevention and Criminal Justice Measures to 
Eliminate Violence Against Women, GA Res 52/86, GAOR 52nd sess, 70th plen mtg, Agenda 
Item 103, UN Doc A/RES/52/86, (2 February 1998, adopted 12 December 1997), Annex 
paras 6 (b) and 7 (b); Committee on the Elimination of Discrimination against Women, 
General Recommendation 28: Core Obligations of State Parties under Article 2 of the 
Convention on the Elimination of All Forms of Discrimination against Women, 47th sess, UN 
Doc CEDAW/C/GC/28 (2010) para 34. 
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proceedings. 26  Equally, the Istanbul Convention stipulates standards for 
criminal proceedings, which include in the language of the Convention, ex 
officio proceedings, that is, States shall ensure that investigations and 
prosecution may continue even if the victim withdraws the statement or 
complaint (article 55).  
Correspondingly, an emerging body of jurisprudence at the 
international and regional level has set important precedents on the 
responsibility of the State Parties to ensure that investigations of reported 
cases of domestic violence are carried out and wrongdoers prosecuted.27 
Moreover, the views issued by the Committee on the Elimination of 
Discrimination against Women in the case Goekce (deceased) v Austria infer 
the obligation to implement a no-drop prosecution approach by State 
Parties.28  
The rationale for such a prosecutorial approach presumably relies on 
guaranteeing punishment, thus sending general deterrence messages to 
society, while also ensuring victims’ safety. The terminology underpinning the 
mandatory prosecutorial policy or rule that takes control of the criminal 
process away from the victim varies considerably across jurisdictions. But as 
this thesis primarily critically engages with the United Nations human rights 
normative framework, the terminology “no-drop” prosecution policy has been 
adopted.29 In fact it was in the United States that the so-called “no-drop” 
                                            
26 United Nations Entity for Gender Equality and the Empowerment of Women, Domestic 
Violence Legislation and Its Implementation: An Analysis for ASEAN Countries Based on 
International Standards and Good Practices (UN Women, 2nd ed, 2011) 6, 9, 37. 
27  See, eg, Ms A T v Hungary, UN Doc CEDAW/C/36/D/2/2003 (26 January 2005); 
Committee on the Elimination of Discrimination against Women, Views: Communication No 
5/2005, 39th sess, UN Doc CEDAW/C/39/D/5/2005 (6 August 2007) (‘Goekce (deceased) v 
Austria’). Also on the regional level, Inter-American Commission on Human Rights, Views: 
Report No 54/01, Case 12.051, 2001 (16 April 2001) (‘Penha Maia Fernandes v Brazil’).  
28 Goekce (deceased) v Austria, UN Doc CEDAW/C/39/D/5/2005. 
29 The terminology “no-drop” prosecution can be read in different United Nations documents 
such as the In-Depth Study and Domestic Violence Legislation and Its Implementation. See 
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prosecution emerged. In the United States the battered women’s movement 
pushed for the criminalization of domestic violence in the 1970s and 1980s. 
Criminalization was one fragment of a greater political plan to revolutionize 
cultural attitudes. The no-drop prosecution policy was initiated in places like 
Duluth, Minnesota and San Diego, California (both United States jurisdictions) 
as a response to the high dismissal rate of domestic violence cases. However, 
the same approach and terminology likewise appeared in different reports and 
scholarly articles in relation to Canada’s response in the 80s. Such 
terminology applied to criminal policies concerning domestic violence cases 
evolved and changed in the last 30 years. As the decades unfolded different 
terminology surfaced — “pro-prosecution”, “mandatory policies”, “vigorous 
prosecution”, “zero tolerance”. On the no-drop front, adjectives were added —
“hard” no-drop to represent the no-drop prosecution policy in which the case 
continues regardless of the victim’s will, and includes mandatory participation; 
or “soft” no-drop to represent the no-drop prosecution policy in which the 
prosecutors do not force but support the victim to cooperate.  
The analysis of the human rights normative framework, however, 
unravels important issues. Domestic violence varies from many other types of 
crimes because of the complex and intimate relationship between victim and 
perpetrator. 30  Frequently, victims choose not to cooperate as they view 
                                                                                                                             
In-depth Study, above n 3, 100; Domestic Violence Legislation and its Implementation, above 
n 26, 9. 
See also, Barbara E Smith et al, An Evaluation of Efforts to implement No-Drop Policies: Two 
Central Values in Conflict, Final Report (National Criminal Justice Reference Service 
(NCJRS), American Bar Association Criminal Justice Section, 2001) iii; Schneider, above n 5, 
314–5, 328–9; Schneider, above n 5, 314–5, 328–9; Cheryl Hanna, ‘No Right to Choose: 
Mandated Victim Participation in Domestic Violence Prosecutions’ (1996) 109(8) Harvard Law 
Review 1849, 1863; in general Leslie Tutty et al, The Justice Response to Domestic Violence: 
A Literature Review (RESOLVE, 2008).  
30 See, eg, Krug et al, above n 4, 87–100; Jane Ursel, Leslie M Tutty and Janice LeMaistre, 
What’s Law Got To Do With It? The Law, Specialized Courts and Domestic Violence in 
Canada (Cormorant Books, 2008) x. 
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prosecution as unnecessary or contradictory to their interests.31 Moreover, the 
violence is perpetrated in the family private sphere, behind closed doors. As a 
result, evidence which meets the high standard of proof — beyond reasonable 
doubt — is often difficult to obtain. Additionally, criminal justice systems differ 
in structure and objectives, since they mirror philosophical, political and social 
conceptions of criminal justice in a given time and place,32 therefore resulting 
in potentially divergent outcomes.  
While on one hand the use of NDPP and its effectivenness has been 
the subject of a contentious debate among scholars and practitioners,33 on the 
other hand, systematic comparative research on the operation of NDPP is 
limited.34 Thus, with the backdrop of the peculiar interpersonal dynamics in 
domestic violence, as well as the variation in practice and procedures across 
                                            
31 Krug et al, above n 4, 87–100. Also Lauren Bennett, Lisa Goodman and Mary Ann Dutton 
‘Systemic Obstacles to the Criminal Prosecution of Battering Partner’ (1999) 14(7) Journal of 
Interpersonal Violence 761. 
32 As claimed by Faria Costa ‘O crime e a pena não são absolutos a-históricos’ [Crime and 
punishment are not ahistorical absolutes]. José de Faria Costa, Noções Fundamentais de 
Direito Penal (Coimbra Editora, 3rd ed, 2012) 5–10. Similarly, Geoffrey R Skoll ‘Crime, 
criminality, criminalization, and criminal justice institutions are always socially situated’ in 
Geoffrey R Skoll, Contemporary Criminology and Criminal Justice Theory: Evaluating Justice 
Systems in Capitalist Societies (Palgrave MacMillan, 2009) 21. 
33 See, eg, Leigh Goodmark, A Troubled Marriage: Domestic Violence and the Legal System 
(New York University Press, 2014) 106–35; Johnson and Dawson, above n 5, 88, 162–66; 
Leigh Goodmark, ‘Reframing Domestic Violence Law and Policy: An Anti-Essentialist 
Proposal’ (2009) 31 Washington University Journal of Law & Policy 39; Holly Johnson, 
‘Protecting Victims’ Interests in Domestic Violence Court’ (2010) Muriel McQueen Fergusson 
Centre for Family Violence Research University of New Brunswick 
<http://www.unb.ca/fredericton/arts/centres/mmfc/_resources/pdfs/2johnson.pdf>. 
34 See In-Depth Study, above n 3, 102; European Commission, Feasibility Study to Assess 
the Possibilities, Opportunities and Needs to Standardise National Legislation on Violence 
Against Women, Violence Against Children and Sexual Orientation Violence (Publications 
Office of the European Union, 2010) 29; European Institute for Gender Equality, Review of 
the Implementation of the Beijing Platform for Action in the EU Member States: Violence 
against Women – Victim Support Main findings (Publications Office of the European Union, 
2013) 56. 
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different criminal justice systems, this dissertation engages through socio-
legal scholarship in a debate about the significance of endorsing NDPP within 
a human rights and international law framework. The overarching aim of this 
project is to empirically investigate the application of NDPP in two different 
legal contexts — the Province of Manitoba in Canada and Portugal. This 
thesis treats these two jurisdictions, which represent distinct legal traditions, 
as critical case studies of the application of NDPP.35 The case studies are 
purposely and fundamentally different in their structures, as are the 
discourses and forces that motivated their adoption of NDPP.  
In Manitoba the 1983 Directive to Charge and the 1993 Zero Tolerance 
Policy issued by the Attorney General warrant a no-drop approach. The 
policies direct the police officers to lay charges in all cases of domestic 
violence, and Crown Attorneys to prosecute the cases, regardless of the 
victim’s will. Additionally, the Crown retains the power to mandate the 
reluctant victim/witness to testify. However, the judiciary has acknowledged 
the complex dynamics of domestic violence and due to considerations of 
revictimization has taken steps to engage victims to assess their wishes. On 
the other hand, Portugal introduced a no-drop approach with the 
characterisation of domestic violence as a public crime. Such caracterization 
determines the legal capacity of the prosecutor to institute criminal 
proceedings without the need for specific authorization from the victim. The 
Public Prosecutor must operate under the strict duty of objectivity in order to 
assist the court in establishing the substantive truth.  Yet, victims cannot be 
compelled to testify at any stage of the criminal proceedings.  
The contribution of this thesis is twofold: (a) the dissertation seeks to 
provide a comparative understanding of the operation of NDPP in different 
criminal justice contexts; and (b) by raising questions as to its merit, it offers a 
critical analysis through an empirical lens of the stance subscribed to in the 
international legal framework. 
                                            
35  For a more detailed explanation of critical case studies see Bent Flyvbjerg, ‘Five 
Misunderstandings about Case-study Research’ (2006) 12 Qualitative Inquiry 249, 235–40. 
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2. The Structure of the Thesis 
This dissertation comprises 6 chapters. Chapter 2 presents the major 
themes emerging from an extensive review of the literature related to 
domestic violence and NDPP. As a result of this review a number of gaps and 
questions emerge that provide the basis for this thesis. The chapter begins 
with an examination of how domestic violence evolved from a private affair to 
a human rights issue and a public concern generating major international 
studies concerning the prevalence and etiology of domestic violence. Next it 
establishes the international legal framework, exploring the weaknesses 
which are revealed. The chapter then presents the literature on mandatory 
criminal proceedings, notably no-drop prosecution policies. The review 
reveals that despite the intense scholarly debate on the ideals and limits of 
no-drop policies there is insufficient comparative legal research that looks into 
the efficacy of an approach based on a human rights framework. The chapter 
ends with the presentation of the objectives, research questions and 
significance of this study. 
Chapter 3 details the methodology employed in this thesis and, in order 
to provide a systematic account of each model in the following chapters of the 
dissertation, it explains why the Canadian Province of Manitoba and Portugal 
were chosen as subjects of study. This chapter is organized into four sections. 
The two first sections explain the methods employed to assess NDPP in the 
different contexts, detailing the type of research conducted and processes of 
analysis. The third section explores why the case studies of Manitoba and 
Portugal are worthy examples for observation. The fourth section outlines the 
comparative dimension of this study, focusing on the limitations that arise 
from cross-national comparability of justice data. Finally the fifth and last 
section acknowledges the overall limitations of this study. 
The thesis proceeds with separate examination of the two jurisdictions. 
Chapter 4 presents the results for Manitoba. The chapter is divided into four 
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sections. The first section will report the circumstances and forces leading to 
the adoption of no-drop policies across Canada, including Manitoba. By 
means of doctrinal analysis and testimonies from key senior criminal justice 
system actors section two will present thirty years of data on the performance 
of the criminal justice system with respect to the no-drop policy, along with 
explanations as to its evolution. Section three is dedicated to the evidence on 
deterrence. The chapter ends with an overall analysis of the no-drop policy in 
Manitoba.  
Chapter 5, the subject of which I confess is closer to my heart, reveals 
the Portuguese jurisdiction as one which, by adopting a human rights 
advocacy approach, introduced a NDPP strategy by amending its Penal 
Code. The chapter is divided into seven sections. After an introduction to the 
country’s socio-political historical setting from which concerns and policies on 
violence against women emerged, section 2 presents an examination of the 
legislative process that warranted a no-drop policy response to the crime of 
domestic violence. Section 3 provides a brief exposition of the key principles 
and structure of the criminal justice system relevant to this study. This is 
followed by an analysis of the official justice statistics on domestic violence 
reported crime and court outcomes over the years 1999-2013. This section 
also provides a comparative analysis of official justice statistics on assault, 
rape, and total crime. The comparative analysis reveals different trends, and a 
notably higher attrition rate at the prosecution level in relation to domestic 
violence. Section 5 presents the results of the qualitative research conducted 
in Porto. Section 6 delves into evidence of general deterrence concluding that 
there is no indication that the incidence of domestic violence is declining, and 
further concludes that research on special deterrence and effectiveness of 
batterer intervention programs is urgently needed. The last section concludes 
the chapter by reflecting on the adoption of the NDPP by this jurisdiction.  
Finally, Chapter 6 debates the merits of NDPP within the human rights 
framework, making use of the empirical studies conducted in Manitoba and 
Portugal. This concluding chapter explores three putative weaknesses: (a) 
how the specifics of each different structure of criminal processes that reflect 
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the State’s philosophical conception of justice affect the operation of the 
human rights standards; (b) how deterrence as a goal may fall short in relation 
to domestic violence; and (c) the potential normative conflict within the 
international legal framework, since the duty of the State Party to prosecute 
may collide with the duty of the state to prevent revictimization. 
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Chapter 2 Domestic Violence – A Human Rights Violation: The 
Challenges which Lie Ahead 
 
1. Domestic Violence: From Invisibility to Recognition 
A. The Historical Role of Feminist Jurisprudence  
It was May 1973, there was no law against marital rape in the UK, lone 
women could not apply for a mortgage, and domestic violence was rarely 
mentioned. Smith had endured two years of violence from her mentally 
unstable husband, including vicious beatings, knifings, burns, bites and 
an attempted drowning. Within 48 hours of [calling the refuge], with the 
help of a neighbour, she had left her home in Hackney, east London, and 
was standing outside an ordinary terraced house in west London – her 
seven-month-old daughter in one arm, her 23-month-old at her side. 
When the door swung open she was enveloped in a woman's embrace. 
"Come in, love," she said. "You're safe now." As she stepped over the 
threshold, Smith unwittingly became a small part of feminist history: one 
of the first women to be given sanctuary in the world's first women's 
refuge.1 
Given recent progress in the area of women's rights it may be difficult 
to conceive, particularly in the Western World, that less than 40 years ago 
domestic violence was considered a private affair.2 Yet, until the second half 
                                            
1 After being ignored by a doctor and a psychiatrist and told to go home and make peace with 
her husband by a priest, Jenny Smith called the Chiswick refuge for help. 
Sandra Laville evokes the experience of Jenny Smith, one of the first women to find refuge in 
a women's shelter, in London, in 1973. Sandra Laville, ‘Domestic Violence: How the World's 
First Women's Refuge Saved My Life’, The Guardian (online), 28 April 2014 
<http://www.theguardian.com/lifeandstyle/2014/apr/28/domestic-violence-first-womens-
refuge-saved-my-life>. 
2 On the dichotomy between private/public see, eg, Elizabeth M Schneider, ‘Legal Reform 
Efforts to Battered Women: Past, Present and Future’ (1990) quoted in Cheryl Hanna, ‘No 
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of the 20th century the generalized cultural belief about the privacy of family 
life, and tolerance in the face of family violence, inhibited any analysis of the 
phenomenon and supported the permissive social discourses of its practice.3 
Legal doctrines protecting the privacy of the home and family played their part 
in the failure of the state and society to intervene when domestic violence was 
committed.4 Domestic violence was not only understood as a private family 
matter but was also viewed as a relationship problem rather than a crime.5 
Such discourses were assisted by the positivist paradigm of criminology and 
victimology, which suffered from a sort of “male myopia” by ignoring that 
women were disproportionately targets of violence.6 Maintaining women in a 
cycle of subordination in relation to men, where violence worked as an 
instrument to preserve women under such subservience, kept the 
phenomenon invisible and the victims “forgotten”.7 Such a situation derived 
also from the fact that criminology, in genealogical terms, was part of the 
cultural discourse of law, and since law emanated from a patriarchal society in 
                                                                                                                             
Right to Choose: Mandate Victims Participation in Domestic Violence Prosecution’ (1996) 
109(8) Harvard Law Review 1849, 1910; Claire M Renzetti and Lynne Goodstein, Women, 
Crime, and Criminal Justice (Roxbury Publishing Company, 2001) 136; Walter S DeKeseredy, 
‘Feminist Contributions to Understanding Woman Abuse: Myths, Controversies, and Realities’ 
(2011) 16 Aggression and Violent Behavior 296, 297–8. 
3 See Kathleen Malley-Morrison and Denise Hines, Family Violence in a Cultural Perspective. 
Defining, Understanding and Combating Abuse (Sage Publications, 2003); Sofia Neves and 
Marisalva Fávero, Vitimologia Ciência e Activismo (Almedina, 2010) 38–41. 
4 Hanna, above n 2, 1875; General Assembly of the United Nations, In-Depth Study on all 
Forms of Violence Against Women - Report of the Secretary-General, 61st sess, UN Doc 
A/61/122/Add.1 (6 July 2006) 33 (from now on quoted as the In-depth Study). 
5 See Hanna, above n 2, 1875; In-depth Study, above n 4, 33–4. 
6  Carol Smart provided a critique to the traditional criminological knowledge for their 
respective failure to include women. Carol Smart’s manifesto Women, Crime and 
Criminology, published in 1976, was the first grand feminist document echoing in criminology. 
In it she argues against an essentially male centred criminology. Carol Smart, Women, Crime, 
and Criminology: A Feminist Critique (Routledge & K. Paul, 1976). See also Ngaire Naffine, 
Feminism and Criminology (John Wiley & Sons, 2014) 9. 
7 Neves and Fávero, above n 3, 38–41. Also Sandra Walklate, ‘Researching Victims of Crime: 
Critical Victimology’ (1990) 17(3) Social Justice Feminism and the Social Control of Gender 
25, 42. 
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which women were subjugated and had no capacity in law, they had no place 
in the criminal jurisdiction.8 The construction of crime is sensitive to the nature 
of social regulation of what is visible and what is invisible, secret or 
imprisoned in any given era. 9  Similarly, positivist victimology revealed a 
predisposition to focus on a definition of crime as it is conventionally 
understood, thus disregarding the private sphere as an arena of criminal 
victimization.10  
Second-wave feminism, which was heavily theoretical and with strong 
associations with academic scholarship, ferociously rebutted elements of 
“male myopia” in positivist criminology and victimology. 11  It provided an 
important contribution to these disciplines through the development of 
theories on gender violence, and the proposition of alternative research 
methodologies.12 Feminist criminology investigated the feminine in the private 
sphere and in doing so contested the conventional concept of what 
                                            
8 In positivist theoretical terms, women ‘were portrayed in criminology as unknowable’. Peter 
Goodrich, ‘Criminology and the Aesthetic of Feminine Disappearance’ (1997) 60(3) Modern 
Law Review 428, 435–7.  
9 David Garland, Punishment and Modern Society (Oxford University Press, 1990) 193–9, 
213–6. Positivism takes the legal definition of crime for granted. And it has been argued that 
crime is largely socially constructed through the inaccuracies in crime statistics and the 
changing definition of what is criminal through the regular introduction of new crimes created 
in the form of new laws — Robert M Bohm and Brenda L Vogel, A Primer on Crime and 
Delinquency Theory (Wadsworth, 3rd ed, 2011) 186.  
10 See Walklate, above n 7, 26.  
11 While the First Feminist Wave was concerned with women’s suffrage, concentrating their 
activism on civil rights, the Second Wave in the sixties and seventies brought to light 
“women’s oppression”, as a result of the patriarchal culture, and, reinforcing their claims 
publicly, demanded specific social rights for specific groups of victims, deemed to be more 
vulnerable owing to their social condition. See Joshua Zeitz, ‘Rejecting the Centre: Radical 
Grassroots Politics in the 1970s – Second-Wave Feminism as a Case Study’ (2008) 43(4) 
Journal of Contemporary History 673, 677; Sue Rosser, Women, Science and Myth: Gender 
Beliefs from Antiquity to the Present (ABC-CLIO, 2008) 399–403. 
12 See Neves and Fávero above n 3, 38–41. Also Rosser, above n 11, 402; Kathleen Daly, 
‘Feminist Perspectives in Criminology: A Review with Gen Y in Mind’ in The Sage Handbook 
of Criminological Theory (Sage, 2010) 325–33. 
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constituted crime both at the level of reason and that of effects.13 From the 
perspective of victimology, feminists have stressed the inexorable reality of 
women’s relatively weaker structural positions.14 The significant contribution of 
feminist research has been the recognition of the impact of such structural 
reality in which victims are framed ‘in ways that one may or may not be aware 
of’.15 It called attention to various forms of domination that affect women's 
lives in relation to gendered violence. This recognition and defiance of such 
structural weakness helped to promote a structurally informed victimology, for 
which a person's identity is not static but discursively constructed and 
historically situated.16 Undeniably the feminist movement created an upsurge 
of research concerning the problem of violence against women as a socio-
cultural and historical phenomenon resulting from the asymmetries of power 
between the sexes.17  
The first feminist studies regarding violence against women, clearly 
pointing to the emergence of a new perspective in research on interpersonal 
violence, focused on intimate partner violence whether physical, emotional, or 
sexual. Noteworthy among such studies were Susan Brownmiller’s 1975 
Against Our Will: Men, Women, and Rape, Del Martin’s 1976 Battered Wives, 
and Sandra Buttler’s 1978 Conspiracy of Silence: The Trauma of Incest.1819  
                                            
13 Goodrich, above n 8, 435–7. 
14 Walklate, above n 7, 27.  
15 Feminist theory locates domestic violence in the context of patriarchy, in opposition to 
medical, psychological and social research on domestic violence, which does not foreground 
gender inequality. Walklate, above n 7, 27, 42; Neves and Fávero, above n 3, 38–41. 
16 Walklate, above n 7, 27.  
17 Rebekah Bradley and Keith Davis, Social Responsibility and the Production of Knowledge 
in Interpersonal Violence (Routledge, 1998) 204–11. See also in general Mary Crawford and 
Rhoda Unger, Women and Gender: A Feminist Psychology (McGraw-Hill, 2000); Zeitz, above 
n 11.  
18 After Brownmiller’s work all 50 states of the United States of America eliminated marital 
rape exemptions. Kathryn Cullen-DuPont, Encyclopedia of Women’s History in America 
(Facts of File Books, 2000) 7; Patricia Tjaden, ‘What is Violence Against Women? Defining 
and Measuring the Problem: A Response to Dean Kilpatrick’ (2004) 19 Journal of 
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The ground-breaking work on violence against women in the 70s came 
into existence from women coming together to discuss their experiences as 
women.20 In the course of such discussions the problem of domestic violence, 
rape and incest came to light; and having realized that official responses were 
inadequate, and that knowledge about these issues was miserably poor, 
these women decided to do something about it.21 Along with this were feminist 
scholars who conducted studies to present reliable data on the prevalence of 
violence against women and the causes thereof. 22  Consequently, the 
emergence of a debate on the nature and implications of patriarchy and the 
alleged privacy of family ensued.23 Weldon would conclude in her study of 36 
stable democracies from 1974-94 that the feminist movements were the ‘key 
catalysts’ in both exposing the entrenched problem of domestic violence and 
in initiating a debate on national and international levels with the resultant 
policy changes that followed in domestic and transnational contexts.24  
 
 
                                                                                                                             
Interpersonal Violence 1244, 1244–51; Molly Dragiewicz, Equality With a Vengeance: Men's 
Rights Groups, Battered Women, and Antifeminist Backlash (Northeastern University Press, 
2011) 11–4. 
19 Another important work was Rebecca E Dobash and Russell P Dobash, Violence Against 
Wives: A Case Against the Patriarchy (Free Press, 1979). 
20 See, eg, Tjaden, above n 18, 1244–51; Mala Htun and S Lauren Weldon, ‘The Civic Origins 
of Progressive Policy Change: Combating Violence against Women in Global Perspective, 
1975-2005’ (2012) 106 American Political Science Review 548, 552.  
21 Tjaden, above n 18, 1244–51.  
22 Ibid. 
23  See in general James Dignan, Understanding Victims and Restorative Justice 
(Maidenhead: Open University Press, 2005); Htun and Weldon, above n 20, 553. 
24 See in general S Lauren Weldon, Protest, Policy and the Problem of Violence against 
Women: A Cross National Comparison (University of Pittsburgh Press, 2002); Rhonda 
Copelon, ‘International Human Rights Dimensions of Intimate Violence: Another Strand in the 
Dialectic of Feminist Law Making’ in Elizabeth M Schneider et al, Domestic Violence and the 
Law: Theory and Practice (Foundation Press, 2008) 902–8. 
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B. The Emergence of an International Forum 
The feminist activism of consciousness-raising groups and second 
wave feminist theorists that drove the women’s movement in the 1970s in 
North America, Europe and Australia brought to the fore the problem of 
domestic violence and other forms of violence against women in these 
places.25 Activists opened the first shelter for battered women in England 
(London) in 1971, and in Australia (Sydney) and the United States in 1974.26 
But it was also feminist activism that incited the debate internationally through 
transnational advocacy. 27  
Similar to the suffrage movement, second wave feminism was fostered 
by international assemblies. For example, consideration of domestic violence 
and other forms of violence against women emerged in international and 
regional women’s conferences and other international initiatives particularly in 
the context of the United Nations Decade for Women (1975-1985), as more 
women’s organizations became connected to the United Nations’ agenda.28  
Particularly salient were the three conferences in Mexico City 1975, 
Copenhagen 1980 and Nairobi 1985 that covered the United Nations decade. 
In each city additional large parallel conferences of NGO’s took place at the 
same time as the official conferences; more than 14,000 women from 150 
                                            
25 Weldon, above n 24, 142–8; Margaret E Keck and Kathryn Sikkink, Activists Beyond 
Borders: Advocacy Networks in International Politics (Cornell University, 1998) 174. 
26 The first shelter in Australia was opened in Glebe, Sydney in 1974 as a result of the work of 
women belonging to the Women’s Liberation Movement. Central Domestic Violence Service, 
Our History <http://www.cdvs.com.au/about-3/about-us/our-history/>; 
Mandy Sayer, ‘40 Years of Elsie’ The Sydney Morning Herald (online) 12 April 2014 
<http://www.smh.com.au/nsw/40-years-of-elsie-20140411-36h9v.html>. 
Also Keck and Sikkink, above n 25, 174; In-depth Report, above n 4, 93.  
27  In 1975 Fran Hosken founded Women’s International Network News, a journal that 
activated the discussion of domestic violence as a critical international problem. Keck and 
Sikkink, above n 25, 175. 
28 See Keck and Sikkink, above n 25, 174; In-depth Study, above n 4, 93. 
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countries attended the NGO forum in Nairobi.29 These face-to-face meetings 
produced information sharing, and discovery of common concerns.30 In March 
1976 at the First International Tribunal on Crimes against Women, held in 
Brussels, 2000 women from 40 different countries discussed family violence, 
wife beating, and rape, among other forms of violence against women.31 
Domestic violence and other forms of violence against women 
however, arrived later on the agenda of the more formal international forums, 
well after the issues of suffrage, equality and discrimination.32 For instance, 
the main international convention on women’s rights — the Convention on the 
Elimination of Discrimination Against Women,33  adopted in 1979, did not 
mention violence against women. Violence against women did not become a 
topic for the transnational social movement until the early 1980s. It was in 
1980, in the Copenhagen mid-decade Second World Conference that the 
United Nations adopted a resolution on violence in the family.34 The resolution 
raised the issue of violence in the home in its final report and, in the context of 
health care, called for the development of programmes to eliminate violence 
against women.35 Violence against women was also addressed in the parallel 
NGO forum and more than a few government delegations addressed the 
problem.36 By 1985, the participants at the Final Conference of the Decade for 
Women in Nairobi, Kenya, reached a consensus: 
                                            
29 Keck and Sikkink, above n 25, 169 
30 Ibid. Also Htun and Weldon, above n 20, 555–8. 
31 The event was broadcasted on radio in some parts of the world. See Keck and Sikkink, 
above n 25, 175; In-depth Study, above n 4, 13. 
32 See Htun and Weldon, above n 20, 555–8; Keck and Sikkink, above n 25, 169. 
33 Convention on the Elimination of all Forms of Discrimination against Women (known as 
CEDAW), opened for signature 1 March 1980, 1249 UNTS 13 (entered into force 3 
September 1981). 
34 Report of the World Conference of the United Nations Decade for Women: Equality, 
Development and Peace (United Nations Publication, 1980) 67. 
35 Ibid. 
36 In-depth Study, above n 4, 13. 
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Violence against women exists in various forms in everyday life in all 
societies. Women are beaten, mutilated, burned, sexually abused and 
raped. … National machinery should be established in order to deal with 
the question of violence against women within the family and society.37  
The Nairobi Conference 1985 was the first step in obtaining an agenda 
which paid attention to the issue and in instigating the change in the 
discursive positions of governments. Subsequently, United Nations agencies 
dealing with crime prevention and criminal justice gradually addressed 
violence against women, and in particular domestic violence. Their work 
concluded that it was a substantial under-reported phenomenon that required 
effective enactment and enforcement of laws at the national level.38 By 1987 
the United Nations had held a meeting on violence in the family and 
commissioned a study on the subject — the first comprehensive study of its 
kind. In 1989, the United Nations Commission on the Status of Women in 
Vienna gathered domestic violence statistics and analyses prepared by 
women's rights activists and academics, and published its report, Violence 
against Women in the Family. The report ended:  
Women ... have been revealed as seriously deprived of basic human 
rights. Not only are women denied equality with the balance of the world's 
population, men, but also they are often denied liberty and dignity, and in 
many situations suffer direct violations of their physical and mental 
autonomy.39  
The international women’s movement was likewise responsible for the 
revision of existing conventions to include the issue of violence against 
women. 40  As a result of the pressure from the women’s network the 
                                            
37 Report of the World Conference to Review and Appraise Achievements of the United 
Nations Decade for Women: Equality, Development and Peace (United Nations Publication, 
1986) chapter I para 258. 
38 See in general Jane Francis Connors, Violence against Women in the Family (United 
Nations Publication, 1989). 
39 Ibid.  
40 Keck and Sikkink, above n 25, 169; Htun and Weldon, above n 20, 555–8. 
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Committee on the Elimination of Discrimination against Women adopted 
General Recommendation 19 on Violence against Women in 199241 which 
“reads into” the convention the obligation to take steps in relation to violence 
against women (and consequently domestic violence).42 And in the 1993 
World Conference on Human Rights held in Vienna the women’s movement 
lobbied globally and regionally, presenting a petition with almost half a million 
signatures from 128 countries demanding that violence against women within 
the family and the community be recognised as women’s human rights 
violations.43 In addition, the women’s movement ran a global tribunal using a 
human rights practice methodology, that is, they used women’s statements 
containing cases of violence from around the world to promote change.44 As a 
consequence, the Vienna Declaration and Programme of Action confirmed the 
universality of women’s rights as human rights and called for the elimination of 
gender-based violence. Caught up in the momentum later that year, the 
General Assembly of the United Nations adopted the Declaration on the 
Elimination of Violence Against Women.45 Finally, in 1995 the Fourth World 
Conference on Women in Beijing had as an outcome the Beijing Declaration 
and Platform for Action, adopted by 189 countries.46 This Declaration not only 
                                            
41 Committee on the Elimination of Discrimination against Women, General Recommendation 
19: Violence against Women, 11th sess, UN Doc A/47/38 (1992). 
42  See Keck and Sikkink, above n 25, 179–81; In-Depth Study, above n 4, 15. Also 
Department of Economic and Social Affairs Division for the Advancement of Women, 
Handbook for Legislation on Violence against Women (United Nations New York, 2009). 
43 See Charlotte Bunch and Niamh Reilly, Demanding Accountability: The Global Campaign 
And Vienna Tribunal For Women’s Human Rights (Center for Women’s Global 
Leadership/UNIFEM, 1994). 
44 The Human Rights Practice is a method of reporting facts to promote change, namely by 
using specific cases of human rights violation. Charlotte Bunch and Niamh Reilly, above n 42, 
94; Keck and Sikkink above n 25, 184–7. 
45 United Nations Declaration on the Elimination of Violence against Women, GA Res 48/104, 
UN GAOR, 48th sess, 85th plen mtg, Agenda Item 111, UN Doc A/RES/48/104 (23 February 
1994, adopted 20 December 1993). 
46 The Beijing Declaration and Platform for Action won the support of 189 countries during the 
historic United Nations conference on the situation of women worldwide. Fourth World 
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confirmed that domestic violence is a violation of women’s humans rights but 
also sets out a series of specific actions to be taken by Member States, 
namely the enactment and review of legislation on domestic violence. 
The decades of activism, backed by numerous studies regarding the 
prevalence, roots, consequences and costs of domestic violence have 
uncovered the overwhelming reality, and have ultimately resulted in the 
understanding of domestic violence as a human rights violation integrated in 
the vast pool of violence perpetrated against women globally.  
 
C. Prevalence and Etiology 
Prevalence 
In the UK two women die each week at the hands of a partner or an ex-
partner. Eighty thousand women experience rape or attempted rape. 
There are male victims, yes, but the truth is that this is a war against 
women because they are women.47  
The various and most recent cross-national studies on violence against 
women and girls, in all its forms, indicate that this is a worldwide and 
persistent problem.48  The forms and manifestations of such violence are 
                                                                                                                             
Conference on Women, Beijing Declaration and Platform for Action, 16th plen mtg, UN DOC 
A/CONF.177/20/Add.1 (15 October 1995, adopted 15 September 1995). 
47 Trevor Philips, Chair of the Equality and Human Rights Commission, in 26 November 2007. 
‘Violence against Women: Some facts and figures’, European Women's Lobby (online) 5 
March 2009  
<http://www.womenlobby.org/Violence-against-Women-Some-facts-and-figures>. 
48 See, eg, Claudia García-Moreno et al, WHO Multi-Country Study on Women’s Health and 
Domestic Violence against Women (WHO, 2005); WHO et al, Global and Regional Estimates 
of Violence against Women: Prevalence and Health Effects of Intimate Partner Violence and 
Non-partner Sexual Violence (World Health Organization, 2013); European Union Agency for 
Fundamental Rights, Violence against Women: An EU-Wide Survey (Publications Office of 
the European Union, 2014); In-depth Study, above n 4, 36–47. 
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various and include physical, sexual and psychological violence occurring 
within the family (encompassing forced marriage; violence perpetrated by 
partners and ex-spouses; acid attacks; dowry related violence and "honour" 
killings, forced suicides; battering; sexual abuse inflicted on female children in 
the home, including incest; rape by habitual or cohabiting partners; female 
genital mutilation and other traditional practices harmful to women) and 
occurring within the general community (covering rape; sexual abuse; sexual 
harassment and all forms of gender-related harassment; trafficking in women 
and forced prostitution; modern forms of slavery; femicide; and violence 
against women and girls in conflict and post-conflict situations). 49 
Nevertheless one of the most common forms of violence against women is 
domestic violence. 50 In 2013 the World Health Organization reported that the 
global lifetime prevalence estimates of domestic violence is 30% (counting 
only physical and sexual violence perpetrated against women by their intimate 
partners).51 Prevalence estimates in the European region is 25%, and 30% in 
the region of the Americas.52 The prevalence estimate of the World Health 
Organization in relation to the European region is consistent with the most 
recent EU-Wide Survey on violence against women released in 2014. The 
Violence against Women: An EU-Wide Survey reports that the overall 
prevalence of women who have experienced physical and/or sexual violence 
                                            
49 See WHO et al, above n 48; In-depth Study, above n 4, 36–47. 
50 This is in stark contrast to the situation for men, who in general are much more likely to be 
attacked by a stranger or acquaintance than by someone within their close circle of 
relationships. Etienne G Krug et al, World Report on Violence and Health (World Health 
Organization, 2002) 89; In-depth Study, above n 4, 37.  
The United Nations violence study estimated that between 133 million and 275 million 
children worldwide witness violence at home each year, with 4.6-11.3 million of these children 
living in developed countries. Estimate based on United Nations Population Division data for 
global population under 18 years for 2000 and domestic violence studies from 1987 to 2005. 
UNICEF, Behind Closed Doors: The Impact of Domestic Violence on Children (UNICEF and 
The Body Shop International Plc., 2006) 12. 
51 See WHO et al, above n 48, 16.  
52 Ibid. 
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by a partner since the age of 15 is 22%.53 This survey also reports that one in 
three (32%) women in this age range have experienced psychological abusive 
behaviour by an intimate partner, either by her current partner or a previous 
partner. 54  This includes behaviour such as belittling or humiliating the 
respondent in public or private; forbidding her to leave the house or locking 
her up; making her watch pornographic material against her wishes; scaring 
or intimidating her on purpose; and threatening her with violence or 
threatening to hurt someone else the victim cares about. Overall, 43% of 
women in the European Union have experienced some form of psychological 
violence by an intimate partner.55 In addition to asking women about the 
number of events that they have experienced, the EU-Wide Survey also 
asked questions which took into account the specificities and nature of 
intimate partner violence — namely that violence may be continuous rather 
than isolated incidents, and may involve various types of violent acts.56 
Further, studies from Australia, Canada, Israel, South Africa, and the 
United States reveal that 40 to 70% of female homicides are perpetrated by 
intimate partners in the context of an ongoing abusive relationship.57 
Moreover, some reports provide evidence that suggests that the 
prevalence has not been decreasing; 58  and that leaving an abusive 
                                            
53 Work on the full-scale survey started in 2011, and the data collection was completed in 
September 2012. EU-Wide Survey, above n 48, 21. 
54 Ibid, 71. 
55 Ibid, 71.  
56 Ibid, 42–4. 
57 Krug et al, above n 50, 93. See also DeKeseredy, above n 2, 298.  
58 See Karen Crinall, Jenny Hurley and Lucy Healy, ʹ′Safe at Homeʹ′ Programs in the Context 
of the Victorian Integrated Family Violence Service System Reforms: A Review of the 
Literature, Centre for Excellence in Child and Family Welfare, 2014 
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Report of the Special Taskforce on Domestic and Family Violence in Queensland, ‘Not Now, 
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relationship does not always ensure that violence ends. In fact a woman’s risk 
of serious or fatal assault by her abuser is often greatest immediately after 
separation.59 Corroborating these conclusions, the EU-wide Survey reported 
that whereas in most cases of violence by a previous partner occurred during 
the relationship, one in six women (16%) who had been victimised by a 
previous partner experienced violence after the relationship had broken up.60 
Indeed, what may appear to be the absence of reaction to living with domestic 
violence may in fact be a woman’s calculated evaluation of what it takes to 
survive and protect herself and her children if she left.61  
Etiology  
The causes of domestic violence have been examined through various 
scholarly disciplines — eg, criminology, development, public health, and 
sociology62 — that differently emphasise individual, social and system factors 
in explaining domestic violence.  No single cause satisfactorily explains such 
violence.63 Additionally, the specific causes are grounded in the wider context 
of systemic gender-based discrimination against women and other forms of 
subordination; it is a manifestation of the historically unequal power between 
                                                                                                                             
<http://www.qld.gov.au/community/getting-support-health-social-issue/dfv-read-report-
recommendation/index.html>. 
59 Violence frequently continues regardless of separation and even becomes intensified after 
separation. See Mary Ellsberg and Lori Heise, Researching Violence Against Women: A 
Practical Guide for Researchers and Activists (World Health Organization – PATH, 2005) 26–
7; Martha Mahoney, ‘Legal Images of Battered Women: Redefining the issue of Separation’ 
(1991) 90 Michigan Law Review 1, 1–65. 
60 EU-Wide Survey, above n 48, 22. 
61 Ellsberg and Heise, above n 59.  
62 On the theoretical debates about the causes of domestic violence see Holly Johnson and 
Myrna Dawson, Violence against Women in Canada: Research and Policy Perspectives 
(Oxford University Press, 2011) 13–34. Also Dragiewicz, above n 18, 19–25, 103–117; In-
depth Study, above n 4, 28–32; Joseph Michalsky, Explaining Intimate Partner Violence: The 
Sociological Limitations of Victimization Studies (Springer, 2005); Ellsberg and Heise, above 
n 59, 12. 
63 DeKeseredy, above n 2, 299. 
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women and men reflected in both public and private life.64 ‘The pervasiveness 
of violence against women across boundaries of nation, culture, race, class 
and religion points to its roots in patriarchy — the systemic domination of 
women by men.’65  
The existing understanding about prevalence, effects, and etiology of 
domestic violence is one that resulted from successive studies conducted in 
different geographic regions of the globe by different agencies and distinct 
researchers. This thesis thus supports the violence against women research 
strand — distinct from the family violence research strand,66 and addresses 
domestic violence as a human rights issue.  
                                            
64  See In-Depth Study, above n 4, 28–30; also Council of Europe, Council of Europe 
Convention on Preventing and Combating Violence against Women and Domestic Violence 
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There are differing understandings of patriarchy and it is a greatly disputed concept, however, 
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strands on intimate partner violence research — “violence against women research” as 
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partner violence resulted from the disagreement among researchers about definitions, 
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partner. Russel P Dobash and Rebecca Emerson Dobash, ‘Women’s Violence to Men in 
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2. Domestic Violence and the International Law  
A. Mapping the International Law on Domestic Violence 
A body of international law on domestic violence has greatly developed 
over the past thirty years. The international legal framework comprehends 
treaties and conventions alongside recommendations from treaty bodies that 
clarify States’ obligations, complemented by an extensive array of policy 
instruments that provide detailed guidance for action. 67  Moreover, the 
increasing body of jurisprudence on violence against women at the 
international and regional level 68  has set important precedents on the 
applicability of international law to state responsibility for violence against 
women, including domestic violence. The two following sections synthesise 
the international normative framework on domestic violence. 
 
I. The United Nations Framework 
i. The Human Rights Normative Framework 
As indicated in the previous section, consideration of domestic violence 
and other forms of violence against women emerged in the international arena 
by way of the international women’s conferences, particularly in the context of 
the United Nations Decade for Women (1975-1985), as more women’s 
                                                                                                                             
Intimate Relationships: Working on the Puzzle’ (2004) 44 British Journal of Criminology 324, 
324–9. 
67  Including declarations and resolutions adopted by the United Nations bodies and 
documents emanating from United Nations conferences and summit meetings. On what 
constitutes the corpus of international law see, eg, Antonio Cassese, International Law 
(Oxford University Press, 2nd ed, 2005) 153–237; Alan Boyle and Christine Chinkin, The 
Making of International Law (Oxford University Press, 2007) 210–63. 
68 Case law established by the European and Inter-American human rights systems, as well 
as decisions issued by the Committee on the Elimination of Discrimination against Women 
under the Optional Protocol to CEDAW. 
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organizations became connected to the United Nations agenda. In 1980 the 
World Conference of the United Nations Decade for Women: Equality, 
Development and Peace adopted Resolution V on Battered Women and 
Violence in the Family, making it the first time domestic violence was explicitly 
addressed at an official United Nations meeting.69 The resolution considered 
domestic violence ‘an intolerable offence to the dignity of human beings as 
well as a grave problem for the physical and mental health of the family as 
well as society’ and recognized that the ‘long-held attitudes that diminish the 
value of women have resulted in virtual immunity from prosecution of persons 
who commit acts of violence against members of their families.’ 70  The 
conference’s legislative measures section recommends that: 
Legislation should also be enacted and implemented in order to prevent 
domestic and sexual violence against women. All appropriate measures, 
including legislative ones, should be taken to allow victims to be fairly 
treated in all criminal procedures.71 
At the 1985 World Conference on Women in Nairobi the subject of 
domestic violence received significant attention as an area of special 
concern, 72  consolidating the language from the Copenhagen Conference 
which demanded that governments establish policies and legislative action to 
prevent and eliminate such violence.73 In that same year of 1985 the United 
                                            
69 Draft resolution submitted by Australia, Portugal and the United States of America. World 
Conference of the United Nations Decade for Women: Equality, Development and Peace, 
Resolution 5 on Battered Women and Violence in the Family, 20th plen mtg, UN Doc 
A/CONF.94/C.1/L.24 (30 July 1980). 
70 Resolution on Battered Women and Violence in the Family, UN Doc A/CONF.94/C.1/L.24, 
para 2, 4. 
71 Report of the World Conference of the United Nations Decade for Women, above n 34, 
legislative measures para 65, 20. 
72 Report of the World Conference to Review and Appraise the Achievements of the United 
Nations Decade for Women, above n 37. 
73 Ibid, 70. 
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Nations General Assembly adopted the Resolution on Domestic Violence.74 In 
that resolution the General Assembly requested the Secretary General to 
intensify research on domestic violence from a criminological perspective in 
order to formulate distinct action-oriented strategies that could serve as a 
basis for policy formulation, and to report thereon to the 8th United Nations 
Congress on the Prevention of Crime and Treatment of Offenders.75 Equally, 
it was requested that the Economic and Social Council invite the Committee 
on Crime Prevention and Control to examine the problem of domestic 
violence.76 Moreover, the Resolution invited Member States to adopt specific 
measures with a view to making the criminal and civil justice more sensitive in 
its response to domestic violence, including introducing criminal legislation to 
deal with particular problems of domestic violence, and to enact and enforce 
such laws in order to protect battered family members and punish the 
offender; as well as specific measures at all levels of the criminal proceedings 
designed to respect the special and sometimes delicate position of the 
victim.77 In 1989, the United Nations Commission on the Status of Women in 
Vienna published its report, Violence against Women in the Family. 78 The 
report made clear that domestic violence was a global phenomenon, which 
was significantly underreported, and that women had been revealed as being 
seriously deprived of basic human rights. 
With greater consideration of the relationship between gender and 
violence, the approach to the problem within the United Nations changed. It 
became clear that domestic violence was one of the manifestations of 
violence against women, and that such gender-based violence was connected 
to subordination, inequality, and discrimination, and was therefore a matter of 
human rights. In 1992 the Committee on the Elimination of All Forms of 
Discrimination against Women — the treaty body established to monitor the 
                                            
74 United Nations Resolution on Domestic Violence, GA Res 40/36, UN GAOR, 96th plen mtg, 
UN Doc A/RES/40/36 (29 November 1985). 
75 Ibid, para 3. 
76 Ibid, para 4. 
77 Ibid, para 7 (a) and (b). 
78 See in general Connors, above n 38. 
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Convention on Elimination of All Forms of Discrimination against Women79 — 
cognisant that the Convention makes no explicit reference to violence against 
women, adopted General Recommendation 19.80 The Committee declared 
that gender-based violence is a form of discrimination that inhibits women’s 
ability to enjoy rights and freedoms on the basis of equality with men; further 
acknowledging that there is a close connection between discrimination 
against women, gender-based violence and violations of human rights and 
fundamental freedoms. The Recommendation states  
gender-based violence against women is violence that is directed against 
a woman because she is a woman, or violence that affects women 
disproportionately. Gender-based violence, which impairs or nullifies the 
enjoyment by women of human rights and fundamental freedoms under 
general international law or under human rights conventions is 
discrimination within the meaning of article 1 of the Convention.81  
This interpretation by the Committee added the issue of domestic 
violence to the scope of the Convention82, given that the Recommendation 
acknowledges that violence within the family, including battering83 (in this 
thesis known as domestic violence), is one of the most insidious and 
prevalent forms of violence against women.84 The recommendation further 
states that  
under general international law and specific human rights covenants, 
States Parties may also be responsible for private acts if they fail to act 
                                            
79 CEDAW, art 17. 
80 General Recommendation 19: Violence against Women, UN Doc A/47/38. 
81 The impaired rights and freedoms being women’s health, dignity, security, autonomy and 
freedom. Ibid, para 7. 
82 See, eg, Boyle and Chinkin, above n 73, 155; Schneider et al, above n 24, 917. 
83 The term “battering” was introduced by the anti-domestic violence movement in North 
America to represent women’s experiences of abuse by their intimate partners which could 
include, but was not limited to, physical and sexual abuse. See David Levinson, Family 
Violence in a Cross-cultural Perspective (Sage, 1989). 
84 General Recommendation 19: Violence against Women, UN Doc A/47/38, para 23. 
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with due diligence to prevent violations of rights or to investigate and 
punish acts of violence.85 
In the following year the General Assembly of the United Nations 
adopted the Declaration on the Elimination of Violence Against Women, 
(DEVAW).86 Article 1 defines violence against women as any act of gender-
based violence that results in, or is likely to result in, physical, sexual and 
psychological harm or suffering to women, including threats of such acts, 
coercion or arbitrary deprivations of liberty, whether occurring in public or in 
private life.87 DEVAW affirms that such violence, being a manifestation of 
historically unequal power relations between men and women which has led 
to domination over and discrimination against women by men, constitutes a 
violation of rights and fundamental freedoms of women and impairs or nullifies 
their enjoyment of those rights and freedoms.88 As such, State Parties should 
exercise due diligence to prevent, investigate and punish acts of violence 
against women, whether those acts are perpetrated by the State or private 
persons.89 While DEVAW is not a binding instrument it is nonetheless a strong 
universal statement of principle to the international community,90 pinpointing 
the subordination of women as the central cause of domestic violence. 
The issue of violence against women, including domestic violence, was 
again on the agenda of the Fourth World Conference on Women in Beijing in 
1995.91 The result — the Beijing Declaration and Platform for Action — not 
only confirmed that domestic violence is a violation of women’s human rights, 
but also identified such violence, along with other forms of violence against 
                                            
85 Ibid, para 9. 
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88 Ibid, paras 5,6. 
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women, as a separate critical area of concern under the human rights 
section.92 Therein it is declared that violence against women is one of the 
crucial social mechanisms by which women are forced into a subordinate 
position compared with men, being a manifestation of the historically unequal 
power relations between men and women which have led to men’s 
domination over, and discrimination against, women, and to the prevention of 
women’s full advancement.93  
Domestic violence became decisively an issue of human rights 
violation within the United Nations human rights framework with the adoption 
of the Optional Protocol to the Convention on the Elimination of All Forms of 
Discrimination against Women, a treaty in its own right, which entered into 
force in 2000.94 The Protocol provides for an inquiry procedure, as well as a 
complaints procedure with regard to CEDAW. The inquiry procedure allows 
the Committee on the Elimination of Discrimination against Women to conduct 
investigations into serious and systematic abuses of women's human rights in 
countries that become State Parties to the Optional Protocol. 95  The 
complaints procedure entitles individual women and groups of individual 
women to petition CEDAW with respect to violations of the Convention.96 On 
the complaint submitted by Ms A T — a victim of domestic violence — ‘Ms A T 
v Hungary’ — the Committee concluded  
that the obligations of the State Party set out in article 2 (a), (b) and (e) of 
the Convention extend to the prevention of and protection from violence 
against women, which obligations in the present case [domestic 
violence], remain unfulfilled and constitute a violation of the author’s 
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94 Optional Protocol to the Convention on the Elimination of All Forms of Discrimination 
against Women (Optional Protocol), opened for signature 10 December 1999, 2131 UNTS 83 
(entered into force 22 December 2000). 
95 Optional Protocol, art 8. 
96 Ibid, art 2. 
  53 
human rights and fundamental freedoms, particularly her right to security 
of person.97 
Further, in 2003, the United Nations General Assembly adopted 
Resolution 58/147 on the Elimination of Domestic Violence against Women.98 
The resolution reiterated that domestic violence against women and girls is a 
human rights issue, and stressed that States Members have an obligation to 
exercise due diligence to prevent, investigate, and punish the perpetrators of 
domestic violence against women.99 The United Nations General Assembly 
calls upon States Members to adopt or strengthen preventive measures, 
ensure proper investigation and prosecution of perpetrators, and to protect 
women in the process of seeking redress from further victimization because of 
gender-insensitive laws or practices.100 
 
ii. The Duty of Due Diligence and No-Drop Policies 
With the categorization of domestic violence as a violation of women’s 
human rights the State Parties are charged with the duty of taking the 
necessary actions to respond to such violence, thus ‘moving from the realm of 
discretion and becoming legal entitlements’. 101  The current human rights 
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doctrine holds State Parties accountable at the international and regional 
levels for human rights violations including private acts.102  
Under the United Nations human rights framework the standard of due 
diligence has been enunciated in a wide range of policy instruments which 
include declarations and resolutions adopted by United Nations bodies and 
documents resulting from United Nations conferences and summit meetings. 
The Beijing Declaration and Platform for Action calls on governments to, inter 
alia, implement and review penal legislation to ensure its effectiveness in 
eliminating violence against women, emphasizing the prosecution of 
offenders.103 Actions to be taken by governments include, inter alia,  
(1) exercise due diligence to prevent, investigate and, in accordance 
with national legislation, punish acts of violence against women, whether 
those acts are perpetrated by the State or by private persons;  
(2) enact and or reinforce penal sanctions in domestic legislation to 
punish and redress the wrongs done to women and girls; and  
(3) develop strategies to ensure that the revictimization of women 
victims of violence does not occur because of judicial or enforcement 
practices.104 
In 1997, the United Nations General Assembly adopted the Resolution 
on Crime Prevention and Criminal Justice Measures to Eliminate Violence 
against Women which supports model strategies on the elimination of 
                                            
102 General Recommendation 19: Violence against Women, UN Doc A/47/38, para 9. See 
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violence against women.105 State Members are urged to revise their criminal 
procedure, as appropriate, in order to ensure that the primary responsibility for 
initiating prosecutions lies with prosecution authorities and does not rest with 
women subjected to violence.106 The indication that prosecution should not 
rest on women’s wishes can be read in a previous document, namely in the 
Committee on the Elimination of Discrimination Against Women concluding 
observations regarding the third periodic report of Sweden.107 The Committee 
elaborated  
The Government [of Sweden] was asked to considering taking a different 
approach to the treatment of domestic violence, because the problem 
seemed to be hidden, as reflected in the underreporting. If the cases 
were treated as other criminal offences were, with police being obliged to 
arrest and prosecute the perpetrators regardless of whether the women 
wished to prosecute or not, with therapy provided for the perpetrator, the 
positive outcome would be a changed social attitude towards domestic 
violence.108  
Equally on the second and third periodic reports of Bulgaria the 
Committee recommended the Government of Bulgaria strengthen the 
legislative measures protecting women against all forms of violence, both 
public and private. In particular, provision should be made for the prosecution 
of offenders even in the absence of a complaint by the victim.109 Likewise, in 
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the concluding comments of the Committee to the initial report of Slovakia, the 
Committee recommended that the Government of Slovakia implement 
procedures designed to permit prosecution of violence against women 
independent of victim testimony and omitting the requirement that the 
complainant’s evidence be corroborated.110 
More recently, General Recommendation 28: Core Obligations of State 
Parties under Article 2 of the Convention on the Elimination of All Forms of 
Discrimination against Women, adopted in 2010, affirms that where 
discrimination against women also constitutes an abuse of other human 
rights, such as the right to life and physical integrity then in, ‘for example, 
cases of domestic and other forms of violence, State Parties are obliged to 
initiate criminal proceedings, bring the perpetrator(s) to trial and impose 
appropriate penal sanctions.’111 
Furthermore, the United Nations Special Rapporteur on violence 
against women has developed guidelines for legislation on domestic violence, 
known as the United Nations Framework for Model Legislation, which includes 
essential elements for criminal proceedings. 112  The framework for model 
legislation suggests that criminal proceedings should include no-drop 
prosecution policies, ie, ‘the onus of prosecution is completely on the state, 
and once the law and legal system is triggered, the prosecution cannot be 
“dropped” even if the complainant herself wants to withdraw the case.’113 
Additionally, the emerging body of jurisprudence at the international 
level has set important precedents on the responsibility of the State Parties to 
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ensure that investigations of reported cases of domestic violence are carried 
out and wrongdoers prosecuted. 114  The obligation for State Parties to 
implement a no-drop prosecution approach, along with mandatory arrest, can 
particularly be inferred from the decision issued by the Committee on the 
Elimination of All Forms of Discrimination against Women in the case ‘Goekce 
(deceased) v Austria’. This case is of great significance to this thesis and to 
the critique of the duty of due diligence, and justifies a section of its own.  
 
iii. The Case of Sahide Goekce (Deceased) v Austria 
The tragic demise of Sahide Goekce and the circumstances 
surrounding her death occurred in 2002, but the communication under the 
Optional Protocol to the Convention on the Elimination of All Forms of 
Discrimination against Women was not submitted to the Committee on the 
Elimination of Discrimination against Women until 2004.115 A summary of the 
facts and findings composed of extracts from the case follows: 
In July 2004, the Vienna Intervention Centre against Domestic Violence 
and the Association for Women’s Access to Justice 116  submitted a 
communication to the Committee on the Elimination of All Forms of 
Discrimination against Women on behalf of Hakan Goekce, Handan 
Goekce and Guelue Goekce, descendants of Sahide Goekce (deceased) 
under the Optional Protocol to the Convention on the Elimination of All 
Forms of Discrimination against Women. The petitioners argued that 
Sahide Goekce (deceased), a former client of the Vienna Intervention 
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Centre against Domestic Violence, had been a victim of a violation by the 
State Party (Austria) of articles 1, 2, 3 and 5 of CEDAW.117 The authors 
argued that Sahide Goekce had been exposed to violent assault, battery, 
coercion and death threats and when Mustafa Goekce was not detained 
she was murdered.118 The authors petitioned that the State Party had 
violated articles 1, 2, 3 and 5 of CEDAW because Vienna’s authorities, 
being aware of the situation, did not actively take all appropriate 
measures to protect Sahide Goekce’s right to personal security and 
life.119 The petitioners contended that the lack of detention of alleged 
offenders (emphasis added) in domestic violence cases, inadequate 
prosecution and lack of coordination among law enforcement and judicial 
officials constituted a violation by Austria of article 1 together with article 
2 (a), (c), (d) and (f) and article 3 of CEDAW.120 The authors requested 
that the Committee recommend that Austria implement a “pro-arrest and 
detention” policy in order to effectively provide safety for women victims 
of domestic violence and a “pro-prosecution” policy that would convey to 
offenders and the public that society condemns domestic violence.121  
The Committee, having taken into account all written information made 
available to it by the petitioners and the State Party, adopted the following 
views expressed by the petitioners and the State Party:  
- Sahide Goekce was violently attacked by her husband Mustafa Goekce 
on 2 December 1999 in the victim’s apartment at which time Mustafa 
Goekce choked Sahide Goekce and threatened to kill her. Sahide 
Goekce reported the incident to the police the following day.122 Under 
section 107, paragraph 4, of the Austrian Penal Code, a threatened 
spouse of the accused must give authorization in order to prosecute the 
alleged offender for making a criminal dangerous threat. Sahide Goekce 
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did not authorize the local authorities to prosecute Mustafa Goekce for 
threatening her life.123 Consequently, regarding the events that took place 
on 2 December Mustafa Goekce was prosecuted for maliciously inflicting 
bodily harm, however he was acquitted.124 While the petitioners claimed 
that Mustafa was acquitted because Sahide Goekce’s injuries were too 
minor to constitute bodily harm, the State Party rebutted by expressing 
that he was acquitted because of an absence of evidence — the court 
records showed that Sahide Goekce’s did not want to testify against the 
husband.125 
- On 22 August 2000, the police were again called to the Goekces’ 
apartment. Mustafa Goekce was grabbing Sahide Goekce by her hair 
and was pressing her face to the floor. She later told the police that 
Mustafa Goekce had threatened to kill her the day before if she reported 
him to the police. The police issued an expulsion and prohibition to return 
order against Mustafa Goekce valid for 10 days. The police informed the 
public prosecutor that Mustafa had committed aggravated coercion and 
asked that he be detained. The request was denied. 126  The public 
prosecutor received a written complaint regarding these incidents on the 
18 September 2000. According to the State Party when Sahide was 
questioned on these incidents she said that she had suffered an epileptic 
fit and bouts of depression and denied that Mustafa Goekce had 
threatened to kill her. 127  As a consequence, the public prosecutor 
dropped the proceedings against Mustafa Goekce.128 
- Due to the assaults that had taken place in front of their children, in 
January 2001 the court with competence over guardianship matters 
restricted Mustafa Goekce’s and Sahide Goekce’s role in the care and 
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upbringing of their children and required them to comply with measures 
agreed upon in cooperation with the Youth Welfare Office. Mustafa 
Goekce and Sahide Goekce agreed to go into partner therapy and to stay 
in contact with the Youth Welfare Office.129  
- The police repeatedly intervened in the couple’s disputes on 17 
December 2001, 30 June 2002, 6 July 2002, 25 August 2002 and 16 
September 2002.130  
- The police were called again on 8 October 2002.131 Sahide Goekce 
stated that Mustafa Goekce called her names, tugged her by her clothes 
through the apartment, hit her in the face, choked her and again 
threatened to kill her. She pressed charges against Mustafa for causing 
bodily harm and making a criminal dangerous threat. The police issued 
an order of expulsion and prohibition to return against Mustafa Goekce, 
valid for 10 days. The police again requested the public prosecutor to 
detain Mustafa but the request was denied.132 On October 23 the District 
Court issued an interim injunction against Mustafa Goekce pursuant to 
section 382 (b) of the Act on the Enforcement of Judgments that 
prohibited him from returning to the apartment and its immediate 
surroundings and from contacting the children and Sahide Goekce.133 
According to the State Party Sahide Goekce gave testimony before the 
judge that she would make every effort to keep the family together.134 
Nary a month had elapsed when the Youth Welfare Office requested the 
police to come to the Goekce apartment because Mustafa had violated 
the injunction and was in the apartment. When the police arrived he was 
no longer there. Sahide was reported to have asked the police why they 
came almost on a daily basis although she had expressly declared that 
she wished to spend her life together with her husband. 135  On 6 
                                            
129 Ibid, 7 [4.4], 8 [4.5]. 
130 Ibid, 8 [4.5]. 
131 Ibid, 4 [2.6]. 
132 Ibid, 4 [2.6]. 
133 Ibid, 4 [2.7]. 
134 Ibid, 8 [4.6]. 
135 Ibid, 8 [4.7]. 
  61 
December 2002, the Vienna Public Prosecutor’s Office dropped the 
charges that related to the incident of 8 October 2002 on grounds that 
there was insufficient reason to prosecute him. 136  The State Party 
expressed that the Public Prosecutor’s Office had dropped the case 
because Sahide Goekce gave a written statement to the Police in which 
she claimed that a scrap had caused her injury.137 She also stated that 
her husband had repeatedly over a number of years threatened to kill 
her. The public prosecutor proceeded on the assumption that the threats 
were a regular feature of the couple’s disputes and would not be carried 
out. The State Party equally submitted that Sahide Goekce repeatedly 
tried to play down the incidents in the interest of preventing the 
prosecution of Mustafa Goekce. By doing this, and refusing to testify in 
the criminal proceedings, the State Party submitted that she contributed 
(emphasis added) to the fact that he could not be convicted of a crime.138  
- On 7 December 2002, Mustafa Goekce shot Sahide Goekce dead in 
front of their two daughters, with a handgun that he had bought three 
weeks earlier, despite a binding weapons prohibition against him.139 The 
petitioners indicate that the police knew from other sources that Mustafa 
Goekce was dangerous and owned a handgun. Also, Sahide Goekce 
called the emergency call service a few hours before she was killed, yet 
no patrol car was sent to the scene of the crime.140  
- The State Party declared that Sahide Goekce never made use of 
section 382b of the Act on the Enforcement of Judgments to request an 
interim injunction against Mustafa Goekce. Instead, she made it clear that 
she was not interested in further interference with her family life.141 She 
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never made a clear decision to free herself and the children from their 
relationship with her husband (for example, she gave him the keys to the 
apartment, despite there being a valid interim injunction). Without such a 
decision on the part of Ms Goekce, the authorities were limited in the 
actions that they could take to protect her. Effective protection was 
doomed to fail without her cooperation.142 Against this background, the 
use of detention was not justified in relation to the incident of 8 October 
2002. 143  Mustafa Goekce had no criminal record and the public 
prosecutor did not know at the time that Mustafa Goekce had a weapon. 
Detention could only be justified ultima ratio and in light of Sahide 
Goekce’s apparent anger at the police intervention on 18 November 
2002, the public prosecutor could not assume that the charge would lead 
to a conviction and prison sentence.144 The court must take the principle 
of proportionality into account when detaining a defendant and must, in 
any event, set aside the detention if the duration becomes 
disproportionate to the expected sentence.  
After the submission of information by the petitioners and the State Party, 
the Committee found on the merits of the communication that:  
- In order for the individual woman victim of domestic violence to enjoy 
the practical realization of the principle of equality of men and women and 
of her human rights and fundamental freedoms, Austria must be 
supported by State actors who adhere to the State Party’s due diligence 
obligations.145  
- Given the long record of earlier disturbances and battering, the police 
knew or should have known that Sahide Goekce was in serious danger  
in particular because Mustafa Goekce had shown that he had the 
potential to be a very dangerous and violent criminal.146  
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- That the perpetrator’s rights [right to freedom and fair trial] cannot 
supersede women’s human rights to life and to physical and mental 
integrity.147 The behaviour (threats, intimidation and battering) of Mustafa 
Goekce had crossed a high threshold of violence of which the public 
prosecutor was aware, and as such, the public prosecutor should not 
have denied the requests of the police to arrest Mustafa Goekce and 
detain him in connection with the incidents of August 2000 and October 
2002.  
- While noting that Mustafa Goekce was prosecuted to the full extent of 
the law for killing Sahide Goekce, the Committee still concludes that the 
State Party violated its obligations under article 2 (a) and (c) through (f), 
and article 3 of the Convention read in conjunction with article 1 of the 
Convention and general recommendation 19 of the Committee and the 
corresponding rights of the deceased Sahide Goekce to life and physical 
and mental integrity.148 
Consequently the Committee recommends to the State party to, inter alia, 
vigilantly and in a speedy manner prosecute perpetrators of domestic 
violence in order to convey to offenders and the public that society 
condemns domestic violence, as well as ensure that criminal and civil 
remedies are utilized in cases where the perpetrator in a domestic 
violence situation poses a dangerous threat to the victim. 149  The 
Committee equally recommends that the State Party ensures that in all 
action taken to protect women from violence, due consideration is given 
to the safety of women, emphasizing that the perpetrator’s rights cannot 
supersede women’s human rights to life and to physical and mental 
integrity.150 
The views of the Committee in relation to Austria’s violation of Sahide 
Goekce’s human right to life and physical and mental integrity result from the 
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failure of the criminal justice system to detain and promptly prosecute Mustafa 
Goekce in the three years of known incidents of domestic violence.  
The dissection of this case demands a breakdown of the typology of 
offences that exists in this jurisdiction. While certain types of offences in the 
Austrian Penal Code mandate prosecution ex officio,151 others demand the 
authorization from the victim in order to institute criminal proceedings.152 This 
different typology of crimes determined two distinct stances: (a) the lack of 
legal capacity of Vienna’s prosecutors to institute criminal proceedings against 
Mustafa Goekce for threats uttered against his wife since there was a lack of 
authorization from the victim; and (b) the legal capacity of the Vienna’s 
prosecutors to institute criminal proceedings against Mustafa Goekce for 
inflicting bodily harm, regardless of the wishes of Sahide Goekce however, 
according to the State Party, the victim recanted in her statements in the 
different instances, leading the prosecutors to drop the cases. 
In such a scenario, in which the position of the victim of domestic 
violence was taken into account by the prosecution, the Committee 
considered that the State Party had failed to act with due diligence and 
recommended that the State Party vigilantly institute prosecution against 
perpetrators of domestic violence. The Committee’s view left out any 
consideration for the prosecution to account for the victim’s reluctance or 
wishes. The inference is that State Parties should prosecute cases of 
domestic violence regardless of the victims’ authorization or interest in 
pursuing prosecution, that is, State Parties should adopt a no-drop 
prosecution policy regarding domestic violence against women. 
Furthermore, the Committee took a stand on the issue of mandatory 
arrest. The Committee considered that the prosecutors should have ordered 
the arrest of Mustafa Goekce in connection with the reported incidents of 
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August 2000 and October 2002. The Committee’s view is based on 
anticipatory risk being utilised in crime control, very much in fashion these 
days in relation to terrorism and other events. However, ‘the problem of risk is 
not that it is happening — nor indeed that will happen — simply that it 
might’.153 Furthermore, the principle of presumption of innocence determines 
that the individual is innocent until proven guilty by a court of law. As 
expressed by the petitioners in the case ‘Goekce (deceased) v Austria’ 
the lack of detention of alleged offenders (emphasis added) in domestic 
violence cases, inadequate prosecution … resulted in inequality in 
practice and the denial of Sahide Goekce’s enjoyment of her human 
rights. 154 
The case demonstrates the inadequacies of the criminal justice system 
in addressing domestic violence, particularly in relation to assessing risk. The 
features and nature of domestic violence are such that, as with responses to 
terrorism, acts of prevention may conflict with (rigid) fundamental principles of 
law used in criminal justice to protect fundamental rights and freedoms. 
Further, violating the fundamental right to freedom and fair trial because of 
what might happen is not only contentious but also potentially in conflict with 
other international human rights instruments.  
The prevailing stance concerning the protection of rights and freedoms 
is that it is best achieved through criminal law vis-à-vis criminal procedural 
law. Such autonomous normative orders, however, concurrently encroach 
upon fundamental individual rights and freedoms. Consequently central 
principles that govern such normative orders are engraved in states’ 
fundamental law, as well as in international law. 155  Such interplay with 
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fundamental law is particularly intense in relation to criminal procedure law. In 
relation to this Roxin has asserted that criminal procedure law is ‘the 
seismograph of a constitution’ that postulates strict commands and embodies 
two critical functions.156 On one side ‘a state can be founded on the rule of law 
only if it is certain that criminals are prosecuted, sentenced and legitimately 
punished by existing laws.’ 157  On the other, it functions as a control to 
exercise the power of the state in order to protect fundamental rights and 
freedoms of individuals and in guaranteeing a fair trial.  
 
II. Council of Europe Normative Framework 
The Council of Europe adopted the Convention on Preventing and 
Combating Violence against Women and Domestic Violence in 2011.158 The 
Preamble to the Convention unequivocally declares that violence against 
women, including domestic violence, is a distinctly gendered phenomenon 
which violates and impairs or nullifies the enjoyment by women of their human 
rights, in particular their fundamental rights to life, security, freedom, dignity 
and physical and emotional integrity.159 Such a stance had already been 
declared in prior policy instruments. 160  Further, the Istanbul Convention 
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stipulates that State Parties are required to lay down sanctions that are 
effective, proportionate and dissuasive;161 and adopt standards for criminal 
proceedings which include, in the language of the Convention, ex officio 
proceedings, that is, no-drop prosecution policies.162 Article 55 of the Council 
of Europe Convention articulates: ‘state parties shall ensure that 
investigations and prosecution may continue even if the victim withdraws the 
statement or complaint.’ According to the Instanbul Convention explanatory 
report the aim of article 55 is to ‘enable criminal investigations and 
proceedings to be carried out without placing the onus of initiating such 
proceedings and securing convictions on the victim’. 163  Moreover, the 
adoption of this article was motivated by the fact that several of the offences 
covered by the Convention are committed by family members, intimate 
partners or persons in the immediate social environment of the victim and the 
resulting feelings of shame, fear and helplessness lead to low numbers of 
reporting and, subsequently, convictions.164 
The Istanbul Convention followed the stance of the previous Council of 
Europe Resolution 1853 on Protection Orders for Victims of Domestic 
Violence, which requests the Member States to introduce an obligation on law 
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enforcement authorities to pursue investigations or legal proceedings even 
when victims withdraw their complaint. 165 Such a stance from the Council of 
Europe signals a significant shift from the early Council of Europe 
Recommendation 85 on Violence in the Family adopted in 1985, which at the 
time recommended that the governments of Member States, concerned with 
state intervention following acts of violence in the family do not institute 
proceedings in cases of violence in the family unless the victim so requests or 
the public interest so requires.166  
 
B. Making Way to a Critique 
The international normative framework synthesised above contains not 
only the ‘most lawlike of the human rights mechanisms’, 167  but also 
international ‘soft law’, that is, the body of standards, commitments and joint 
statements or declarations of policy, resolutions adopted by the United 
Nations General Assembly, and what is considered as international 
jurisprudence such as the case of ‘Goekce (deceased) v Austria’.168 Together 
they aim at regulating the behaviour of states169 in relation to the prevention 
and punishment of domestic violence. While one could discuss whether the 
treaties have limited power to compel states to comply with their international 
obligations, or even the value of each document individually in relation to 
whether they are binding instruments, here it is acknowledged that the 
international normative framework developed within the grammar of the 
human rights doctrine provides normative power to influence policy change.170 
                                            
165 Parliamentary Assembly of Council of Europe Resolution 1853 on Protection Orders for 
Victims of Domestic Violence (25 November 2011) para 8.4. 
166 Parliamentary Assembly of Council of Europe Recommendation R (85) 4 on Violence in 
the Family (26 March 1985) para 15. 
167 Merry, Human Rights and Gender Violence, above n 90, 72. 
168 See Boyle and Chinkin, above n 67, 156. 
169 On the main features of international law see, eg, Cassese, above n 67, 3;  
170 See Merry, Human Rights and Gender Violence, above n 90, 164–8; Boyle and Chinkin, 
above n 67, 154–7; Cassese, above n 67, 375.  
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This is particularly so since in the CEDAW process State Parties must deliver 
periodic reports and are held responsible for their performance in a public 
international forum.171 As Merry noted ‘the goal of the reporting process is to 
promote change in the government by forcing it to review domestic law, 
policy, and practice and to assess to what extent it is complying with the 
standards of the Convention.’172 
With this consideration, this dissertation examines the merit of the 
endorsed no-drop prosecution policies in domestic violence cases on the 
basis of two critical challenges. The first challenge relates to the nature, 
dynamics, and features of domestic violence; while the second challenge 
relates to the universal aspiration of human rights norms and its interplay with 
the domestic conceptions and structures of criminal justice. 
 
I. Nature and Dynamics of Domestic Violence 
Domestic violence offences are not crimes like others. Perpetrators 
and victims are often in an ongoing relationship and there are complex and 
continuing emotional, financial and legal ties between them and continuing 
complex power dynamics.173 Some parties will not separate until years after 
the violence, some may never separate, and separated parties may re-
                                                                                                                             
Further, Copelon argues that although the United Nations human rights system ‘operates 
primarily through various shaming techniques’, the acceptance of domestic violence by 
domestic law is also within the potential reach of the International Criminal Court. Copelon, 
above n 24, 903. 
171 See Merry, Human Rights and Gender Violence, above n 90, 72–3, 81–5; Htun and 
Weldon, above n 20, 558; Keck and Sikkink, above n 25, 116–20. 
172 Merry, Human Rights and Gender Violence, above n 90, 84. 
173 See, eg, Krug et al, above n 50, chapter 4, 87–103; Jane Ursel, Leslie M Tutty and Janice 
LeMaistre (eds), What’s Law Got To Do With It? The Law, Specialized Courts and Domestic 
Violence in Canada (Cormorant Books, 2008) x. 
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unite. 174  The majority of women leave and return several times before 
ultimately deciding to end the relationship.  
A woman’s reaction to domestic violence is frequently limited to the 
options available to her, and women do face a complex reality, they have 
emotional and economic ties to the abuser.175 Fear of retribution, concern for 
the children, emotional dependence, lack of support from family and friends, 
religion and morality, and fear of a negative institutional response are some of 
the reasons cited consistently by women for staying with their abusive 
spouses.176 Economic dependency is also one important practical concern 
faced by female victims of domestic violence.  “Women as a group have much 
to fear about poverty.”177  And women who leave an abusive relationship 
frequently become vulnerable to poverty and homelessness. 178  Most 
importantly, abandoning an abusive relationship is often a process, rather 
than a “one-off” event.179 
Frequently, for those various reasons, victims seek to prevent 
prosecution or opt not to cooperate, as they view prosecution as unnecessary 
or contradictory to their interests at that given point in time;180 thus conflicting 
with the interest of the state in prosecuting the case. What happens when a 
                                            
174 Krug et al, above n 50, 96; Leigh Goodmark, A Troubled Marriage: Domestic Violence and 
the Legal System (New York University Press, 2014) 80–4. 
175 Ursel, Tutty and LeMaistre, above n 173, x; Ellsberg and Heise, above n 59. 
176 Ursel, Tutty and LeMaistre, above n 173, x; Ellsberg and Heise, above n 59; in general 
Alyce D LaViolette and Ola W Barnett, It could Happen to Anyone: Why Battered Women 
Stay (Sage, 2nd ed, 2000). 
177 LaViolette and Barnett, above n 176, 40.  
178 Ibid, 40–5. 
179 Ellsberg and Heise, above n 59; LaViolette and Barnett, above n 176.  
180 Victims may want offenders to get treatment rather than go to jail, particularly if the 
offender provides for them financially, or they may simply wish to reconcile with the offender. 
See Lauren Bennett, Lisa Goodman and Mary Ann Dutton ‘Systemic Obstacles to the 
Criminal Prosecution of Battering Partner’ (1999) 14(7) Journal of Interpersonal Violence 761; 
Darryl Plecas and Lauren Marshland, Reticence and Re-assault Among Victims of Domestic 
Violence (2000), British Colombia: Ministry of The Attorney General for the Province of British 
Colombia.  
  71 
victim declines to cooperate? Given that the adoption of NDPP is predicated 
on the findings, mentioned above, that domestic violence complainants often 
withdraw from legal proceedings after initiating them,181 how effective are 
policies which remove the onus of the decision from the victims?  
 
II. Human Rights and the Plurality of Criminal Justice Systems 
The importance of international and regional legal and policy 
instruments in promoting substantive changes in the defence of women’s 
fundamental rights is undeniable. Scholars have asserted the emancipatory 
power of the human rights discourse and its normative framework in relation 
to women’s struggles for equality and justice globally.182 Moreover, ‘human 
rights must be universal if they are to create an international standard against 
which the behavior of states can be judged’.183 Merry claims that there are two 
different approaches to incorporating human rights regarding violence against 
women into national legal systems, either by feminist social services or a 
human rights approach led by lawyers and political elites.184 Both groups work 
to change national laws and institutions by either transplanting them from 
other countries or incorporating international standards into national law. 
Further, one of the basic initiatives against domestic violence that has been 
transplanted globally is criminalization — ‘activists develop and pass laws 
against gender violence, train police to arrest offenders, encourage no drop 
(ie, mandated) prosecution …’.185 Yet, the current domestic policies towards 
                                            
181 See, eg, Johnson and Dawson, above n 62, 165; Schneider et al, above n 24, 314, 328–9. 
182  See, eg, Eve Darian-Smith, Law and Societies in Global Contexts: Contemporary 
Approaches (Cambridge University Press, 2013) 246; Sally Engle Merry, ‘McGill Convocation 
Address: Legal Pluralism in Practice’ (2013) 59(1) McGill Law Journal 1, 6; Merry, Human 
Rights and Gender Violence, above n 90, 2–3. 
183 Sally Engle Merry, ‘Global Human Rights and Local Social Movements in a Legally Plural 
World’, (1997) 12(2) Canadian Journal of Law and Society 247, 248. 
184 Ibid, 138. 
185 Ibid, 139. Merry looks into the translation of human rights concerning violence against 
women into local practices and laws. Merry compares and systematizes initiatives in India, 
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violence by individuals have developed from different legal, social, cultural 
and historical paradigms.186 ‘Sociocultural philosophies of a society set the 
tone for its reaction to the deviant.’187 Such philosophies reveal the goals that 
a morally justified practice of penalties should pursue. For instance, goals of 
criminal law may derive from the classical and the positivist schools that 
emerged from eighteenth century Enlightenment thought which provides 
theoretical perspectives about probable causes and solutions to crime.188 
Another source may be through religious teachings and documents that are 
the source of law in States that can be classified as being members of the 
Sacred Law legal tradition, such as Saudi Arabia, Iran, and Brunei 
Darussalam in which Shari’a law is proclaimed as the basis for criminal law.189 
How and to what extent punishment should be used is illustrated in the 
different penal philosophies and utilitarian ideals — retribution, deterrence, 
rehabilitation, incapacitation, and restoration. 190  Depending on the penal 
                                                                                                                             
Fiji, China, Hong Kong and the United States to uncover common strategies on domestic 
violence and their global origins.  
186 See, eg, Obi Ebbe, Comparative and International Criminal Justice Systems: Policing, 
Judiciary and Corrections (Taylor & Francis Group, 2013) 105, 284. 
187 Ibid, xv. 
188 The Enlightenment — the European philosophical movement, brought rationalism and 
empiricism to social and political thought. See, eg, Ebbe, above n 186, 13; Jorge de 
Figueiredo Dias, Direito Penal Questões Fundamentais a Doutrina Geral do Crime (Coimbra 
Editora, 2004) 41–98; Harry R Dammer and Jay S Albanese, Comparative Criminal Justice 
Systems (Wadsworth, 4th ed, 2011) 3, 30–2, 43, 65, 95.  
189 Deterrence, retribution, rehabilitation and incapacitation have been enumerated as motives 
for imposing criminal sanctions in States with Islamic Law. Dammer and Albanese, above n 
188, 54–6, 177. On Iran’s Criminal Law see also Human Rights Watch, Codifying Repression 
An Assessment of Iran’s New Penal Code (Human Rights Watch, 2012) 
<https://www.hrw.org/sites/default/files/reports/iran0812webwcover.pdf>.  
On Brunei Darussalam’s most recent penal code based on Shari’a law see Arshiya Khullar, 
‘Brunei Adopts Sharia Law Amid International Outcry’, CNN (online), 1 May 2014 
<http://edition.cnn.com/2014/05/01/world/asia/brunei-sharia-law/>;  
‘Introducing Islamic Criminal Law’, The Brunei Times (online), 18 March 2011  
< http://www.bt.com.bn/files/digital/Islamia/Issue142/BT18Mar.1.pdf>. 
190 Dammer and Albanese, above n 188, 176–8. 
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philosophies adopted over different periods by different societies, 
governments and policymakers pursue different penal strategies or even 
concurrent strategies. 191  They include, inter alia, severe and punitive 
approaches influenced by a law and order ideology; the application of modern 
managerialism to penology aiming to generate a criminal justice system as 
effective, efficient and economical as possible (neo-liberal policies); and to 
protect and uphold the human rights of individuals, including offenders, 
victims and potential victims of crimes. The last has diverse alternatives that 
differ due to the wide range of understandings and schools of thought about 
what it means to respect human rights. Some supporters of this approach 
favour measures to reform and re-socialize offenders; others champion 
restorative justice; still others advocate the retributivist model approach as the 
best way to safeguard human rights. 192  
Hence, the operation of a particular criminal policy may have different 
impacts and results. ‘Prevent’ and ‘punish’ acts of violence against women — 
                                            
191 Some argue that there is never a clear and single approach. States often follow different 
strategies at different times or even concurrently. For instance, Professor of Criminology Sir 
Anthony Bottoms, whose recent work has been been focusing on the issue of legitimacy in 
criminal justice, described the changes that had taken place in the structure of penal power, 
conveying the idea that politicians use such power both for their own purposes, and to show 
support for what they believe to be the public’s generally punitive stance. See John Pratt, 
‘When Penal Populism Stops: Legitimacy, Scandal and the Power to Punish in New Zealand’ 
(2008) 41(3) The Australian and New Zealand Journal Of Criminology 364, 364–83. 
Jonathan Simon, in relation to the United States, argues that politicians are attracted to 
combating crime since it is one of the few universal or unifying concerns in fractious American 
politics. Voters' disappointment with governments’ competence to run other aspects of public 
life has intensified the focus on crime control, and consequently increased dependence on 
surveillance, control, punitive measures and fear of crime to shape social behaviour.  
Jonathan Simon, Governing Through Crime in The Crime Conundrum: Essays on Criminal 
Justice (Lawrence Meir Friedman & George Fisher, 1997) quoted by Donna Coker, ‘Crime 
Control and Feminist Law Reform in Domestic Violence Law: A Critical Review’ (2001) 4 
Buffalo Criminal Law Review 801, 804.  
Also, eg, in general Pat O’Malley, Experiments in Risk & Justice (Sage Publications, 2008).  
192 See Michael Cavadino and James Dignan, Penal Systems, A Comparative Approach 
(Sage, 2006) xii. 
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the language of the United Nations statements, 193  may be differently 
interpreted across jurisdictions, depending on the role and objectives of the 
criminal justice system in which they are used. For instance, a sentence may 
range from the death penalty at one extreme — such as in India,194 to much 
less severe forms such as a treatment program or a fine — eg jurisdictions in 
Canada. 195  Thus it is unsurprising that Hagemann-White, examining the 
typology of domestic violence laws in Council of Europe Member States, 
reports that the understanding of what criminalization of domestic violence is 
and what it means to address violence against women as human rights 
violations may be different from country to country depending on the legal and 
cultural tradition of the country.196 Moreover, the deeper differences in the role 
and purposes of criminal justice may lead to situations such as those that 
have occurred in the United States where victims of domestic violence have 
ended up incarcerated after refusing to cooperate with the criminal justice 
system.197  
                                            
193 See Recommendation 19, UN Doc A/47/38, para 9. 
194 In India death sentences have been imposed to convicted individuals for rape in recent 
years. On the death penalty in India see Cornell University Law School, Death Penalty 
Worldwide – India, 
<http://www.deathpenaltyworldwide.org/country-search-post.cfm?country=India>. 
195 For instance, sentences from trials in Calgary’s Specialized Domestic Violence Court 
include the batterer’s treatment and fine. Calgary is a large city in the Province of Alberta, 
Canada. Leslie M Tutty, Kevin McNichol and Janie Christensen, ‘Calgary’s Homefront 
Specialized Domestic Violence Court’ in Ursel, Tutty and LeMaistre, above n 173, 167. 
On these two extreme opposite forms of sentence it is appropriate to quote Cavadino and 
Dignan who have concluded, ‘the relationships between internationalization of penalty and the 
actual directions that punishment may take as a result are by no means simple’. Cavadino 
and Dignan, above n 192, 12. 
196  Carol Hagemann-White, Typology of Domestic Violence Laws in Council of Europe 
Member States – A Preliminary Overview (Directorate General of Human Rights and Legal 
Affairs, Council of Europe, 2009) 6–7. 
197 For instance, in 1983, in Anchorage, Alaska (United States), Maudi Wall filed an abuse 
complaint against her husband, later changed her mind and decided that she did not want to 
testify. Under the Anchorage no-drop policy, Mrs Wall was jailed overnight for her refusal to 
cooperate. She was released when her husband agreed to accept probation and counselling. 
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The implementation of human rights norms in the domestic arena is 
fraught with difficulties given that such norms are subject to interpretation 
when they are converted into local practices embedded in local legal 
contexts.198 Indeed,  
[H]uman rights, like other kinds of law, provide resources, both coercive 
and cultural, to actors who can find ways to use them productively. But a 
close look at the way laws are implemented reminds us that there are 
myriad ways of subverting law's sanctioning capacity.199 
Additionally, current criminal justice systems also differ in the structure 
of the criminal process, namely those based on Anglo-American and 
continental European law, stemming from distinct features of the historical 
adversarial and inquisitorial processes of the common law and civil law 
systems. 200  For instance, the differences in the legislative measures to 
prevent and combat gender-based violence against women in Council of 
Europe Member States are also credited with the differences in procedural 
law stemming from the distinct features of the adversarial and inquisitorial 
                                                                                                                             
Such practice persists in jurisdictions in the United States. Recently, on 30 July 2015 a 
Florida judge sentenced a domestic violence victim to three days in jail for failing to testify 
against her partner. See Hanna, above n 2, 1866; Leigh Goodmark, ‘Reframing Domestic 
Violence Law and Policy: An Anti-Essentialist Proposal’ 31 (2009) Washington University 
Journal of Law & Policy 39, 53–4; Andi Campbell, ‘Judge Jails Domestic Violence Victim For 
Failing To Testify’, The Huffington Post (online), 1 August 2015 
<http://www.huffingtonpost.com.au/entry/judge-jailed-domestic-violence-victim-for-failing-to-
testify_5616d914e4b0dbb8000dc745?section=australia>.  
198 See, eg, Darian-Smith, above n 182, 244–9, 270–71. 
199 Merry, ‘Global Human Rights and Local Social Movements’, above n 183, 251–2. 
200 For instance judges in Duluth (United States of America) regularly admit statements made 
to 911 and police officers — see Hanna, above n 2, 1851–2.  
The judges’ discretion to admit or exclude evidence is determined by the organization of the 
judicial system and its legal origins. See in general Benito Arruñada and Veneta Andonova, 
‘Common Law and Civil Law as ProMarket Adaptations’ (2008) 26 Washington University 
Journal of Law & Policy 81–130.  
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legal systems.201 Decisions on the prosecutorial level and sentencing level are 
grounded, not only on different penal philosophies regarding the criminal 
justice system, but also on the nature and dynamics of an inquisitorial or 
adversarial process related to their legal origins. For example, jurisdictions 
like England and those of the United States apply the opportunity principle, 
hence the detection of a criminal offence merely presents the prosecutor with 
the opportunity to prosecute the offence, ie, the prosecutor holds the 
discretion to dismiss charges.202 Conversely, in jurisdictions like Germany and 
Portugal, which apply the principle of legality, prosecution is compulsory, and 
in principle all those who commit offences are brought before the courts — 
there is no broad discretionary power to avoid prosecution.203 Research has 
shown that such differences, which relate to their legal origins, have an impact 
on the performance and efficiency of the legal systems. 204  Therefore, 
considering the variable nature of legal systems — for example, codified and 
systematic law versus case law, mandatory rules versus default rules, and 
even rigid versus flexible rules of judicial procedure — can a universal no-
drop prosecution rule in the processing of domestic violence cases perform 
equally over time in the different legal systems?  
 
3. The Scholarly Debate On No-Drop Prosecution 
As a result of a feminist social services approach or a human rights 
advocacy approach jurisdictions have adopted various forms of NDPP across 
                                            
201 See Gender Equality and Anti-Trafficking Division, Directorate General of Human Rights 
and Legal Affairs Directorate General of Human Rights and Legal Affairs, Final Activity Report 
from the Council of Europe Task Force to Combat Violence against Women Including 
Domestic Violence (Council of Europe, 2008) 37–8.  
202 Andrew Ashworth and Michael Redmayne, The Criminal Process: An Evaluation Study 
(Oxford University Press, 3rd ed, 2005) 147. 
203 Ibid. 
204 See in general Arruñada and Andonova, above n 200. 
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the globe.205 Such jurisdictions include the United Kingdom, Spain, Portugal, 
Cyprus, many jurisdictions in the United States and Canada, among others. 
The literature on NDPP emphasizes that the goals of such policies are (a) 
increasing the certainty of offenders’ accountability; (b) sending a message to 
society; (c) protecting women from further abuse.206 
The debate about the use of mandatory prosecution, ie, NDPP, has 
been intense.207 In general those who support no-drop prosecution policies 
argue that it serves the principle that the state ought to be inflexible in its 
response to domestic violence.208 Some supporters also argue that no-drop 
policies should be accompanied by mandatory participation of victims.209 
Hanna, one such supporter, contends that if participation is mandated, 
including having women picked up by police officers and brought to court if 
they refuse to appear, and being held in contempt and jailed if they refuse to 
cooperate, the state takes away the perpetrator’s ability to influence the 
victim’s actions.210  Hanna refers to the Maudi Wall case as an example of a 
                                            
205 Merry, Human Rights and Gender Violence, above n 90, 139. Pertaining to European 
countries see Hagemann-White, above n 210, 6. Concerning jurisdictions in the United States 
see Barbara E Smith et al, An Evaluation of Efforts to implement No-Drop Policies: Two 
Central Values in Conflict, Final Report (National Criminal Justice Reference Service 
(NCJRS), American Bar Association Criminal Justice Section, 2001) iii. 
206  See, eg, Johnson and Dawson, above n 62, 88; Goodmark, above n 197, 111–2; 
Schneider et al, above n 24, 328–9. 
207 On the debate over the use of NDPP in domestic violence cases see, eg, Elizabeth 
Schneider, Battered Women and Feminist Lawmaking (Yale University Press, 2002) 184–8; 
Michelle Madden Dempsey, Prosecuting Domestic Violence: A Philosophical Analysis (Oxford 
University Press, 2009) 20–4; Tamara L Kuennen, ‘Private Relationships and Public 
Problems: Applying Principles of Relational Contract Theory to Domestic Violence’ [2010] 
Brigham Young University Law Review 515; in Hanna, above n 2, 1849–1910. 
208 See in general Hanna, above n 2; Dempsey, above n 207, 162; Donna Wills, ‘Domestic 
Violence: The case for Aggressiveness for Prosecution’ (1997) 7 UCLA Women’s Law 
Journal 173. 
209 On the debate over the use of mandatory participation of victims see David A Ford, 
‘Coercing Victim Participation in Domestic Violence Prosecutions’ (2003) 18(6) Journal of 
Interpersonal Violence 669, 671–2.  
210 See Hanna, above n 2, 1866. 
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successful case in a jurisdiction with a no-drop policy and mandatory 
participation of the victim. As footnoted earlier, under the Anchorage (United 
States) no-drop policy, Mrs Wall was jailed overnight for her refusal to 
cooperate, but was released when her husband agreed to accept probation 
and counselling. However, arguments of this kind sacrifice individual women’s 
autonomy, freedom, health and safety as a means to an end. Apart from other 
strong opposing considerations,211 such an ideology in the role of criminal 
justice is not universally shared, particularly if a categorical duty to respect 
people’s dignity and individual fundamental rights and freedoms as ends in 
themselves is not to take a back seat in the understanding of justice. 
Supporters of no-drop prosecution further argue that such a policy improves 
public education, deterrence and victims’ safety in the short and long run. 
Dempsey argues that prosecutorial pursuit of actions may consequentially 
result in the increased safety of particular victims, or the prevention of 
domestic violence more generally.212 For example, Michael Steinman’s study, 
conducted in Nebraska, concluded that coordinated arrest and rigorous 
prosecution of offenders can deter violence.213 From this perspective, NDPP 
                                            
211 For instance, Douglas points out that a few scholars and activists argue that a focus on 
criminal law causes some battered women to become sacrifices to public principles which are 
intent on showing that something is being done, rather than reflecting an interest in health and 
safety of individual women. Heather Douglas, ‘The Criminal Law’s Response to Domestic 
Violence: What’s Going On?’ (2008) 30 Sydney Law Review 442, 443. Also Donna Coker 
argues that mandatory policies are sometimes adopted to satisfy voters, or to be eligible for 
federal funds that require that recipients of state grants implement a pro-arrest policy. Coker, 
above n 191, 844–5.  
Mills is especially critical: ‘In my view, individual survivors should not be exploited — even for 
the laudable goal of eliminating gender oppression — especially when those survivors are 
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212 Dempsey, above n 207. Similarly Hanna argues that aggressive prosecution of domestic 
violence cases can have an impact in improving public education, deterrence and assailants’ 
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213 See Michael Steinman, ‘Coordinated Criminal Justice Interventions and Recidivism Among 
Batterers’ (Michael Steinman ed, 1991) quoted by Hanna, above n 2.  
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promotes the victim’s safety since she is not in the best position to make an 
evaluation about her safety in a moment of crisis.214 Supporters also claim 
that victims are not in the best place to determine the end of the relationship 
in a moment of personal trauma; in addition, when a victim “steps into the 
shoes of the prosecutor” she can be pressured and intimidated by the 
perpetrator to drop the charges.215 
However, these arguments that support no-drop prosecution have 
been refuted by other scholars. Contrary to the claim that mandatory arrest 
and no-drop prosecution act as specific deterrents, Coker argues that  
most of the research paints a more complicated picture. It is the 
interaction between criminal sanctions and social characteristics of 
abusers that determines the risk of recidivism, rather than the nature of 
criminal justice intervention, per se.216  
Additionally, when questioning the procedural justice of the no-drop 
prosecution and mandatory arrest policies, Epstein contends that such 
policies have contributed to a substantial diminution in the procedural justice 
perceived by offenders; and research has shown a close connection between 
                                            
214 See, eg, Cheryl Hanna, ‘Because Breaking Up Is Hard To Do’ (2006) 116 Yale Law 
Journal 92; Casey Gwinn and Anne O’Dell, ‘Stopping the Violence: The role of Police Officer 
and Prosecutor’ (1993) 20 Western State University Law Review 297. 
215 Gwinn and O’Dell, above n 214. 
216 Coker, above n 191, 820. Fedders equally questions the argument that mandatory arrest 
laws promote the victim’s safety. In particular she questions the research that she argues fails 
to survey the broad spectrum of battered women to determine whether such measures 
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considering the evidence of the differential impact the criminal justice system has on such 
groups. Her article claims that evidence shows that arrest may be ineffective in deterring 
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he tends to be more violent after the arrest. Barbara Fedders, ‘Lobbying for Mandatory-Arrest 
Policies: Race, Class, and Politics of the Battered Women’s Movement’ (1997) 23 NYU 
Review Law & Society Change 281, 281–90. 
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batterers’ sense of fair treatment and victims’ safety.217 If justice is executed in 
a way that instils a sense of procedural injustice it weakens the prospect of 
the perpetrator’s compliance, putting victims of abuse at risk.218 These claims 
are of importance since they can be used to challenge the developments in 
international jurisprudence. In the case of Goekce (deceased) v Austria, 
scrutinized above, the Committee on the Elimination of Discrimination against 
Women expressed the view that the perpetrator’s rights to freedom and fair 
trial cannot prevail over women’s rights to physical and mental integrity, and 
concluded by recommending that the State Party should, inter alia, detain and 
vigilantly prosecute perpetrators of domestic violence. 
On the other hand, the study by David Ford and Mary Regoli 
conducted in Indianapolis (United States) concluded that a permitted drop 
policy empowers women to take control of events in their relationship, using 
the possibility of abandoning prosecution as a power resource in bargaining 
for their security.219 Ford and Regoli argue that victims may benefit from using 
the criminal justice system to gain the power they lack in their relationships. 
The authors surmise that victims who feel that their decisions are respected 
feel empowered, and victims who feel empowered are safer than those who 
do not. Pursuing criminal prosecution without the victims’ consent revictimises 
the victim by imposing on the victim a process over which she has no 
                                            
217 See Deborah Epstein, ‘Procedural Justice: Tempering the State’s Response to Domestic 
Violence’ (2002) 43 William and Mary Law Review 1843, 1905. Similarly to Epstein, Gavin 
and Puffett have concluded that there is a need to study any perceived bias of the courts 
against defendants. See Chandra Gavin and Nora K Puffett, ‘Criminal Domestic Violence 
Case Processing - A Case Study of The Five Boroughs of New York City’ (2005) Center for 
Court Innovation 38.  
218 Epstein, above n 217, 1905. 
219  See David A Ford and M a r y  J  Regoli, The Indianapolis Domestic Violence 
Prosecution Experiment, Final Report (U.S. Department of Justice, National Institute of 
Justice, 1993) 72–3.  
Donna Coker also claims ‘studies find that some battered women successfully use the threat 
of criminal prosecution to gain much needed leverage in the relationship.’ See Coker, above n 
191, 828.  
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control. 220  It weakens victims’ autonomy and sense of empowerment, 
increasing the risk of future victimisation by defendants.221  
Similarly Donna Coker argues that victims are the best interpreters of 
the possibility of re-abuse, so pursuing prosecution without their consent may 
put them in more rather than less danger.222 Different research studies show 
that most abused women are not passive victims; they adopt active strategies 
to maximize their safety and that of their children.223 The study Violência de 
Género nas Relações Amorosas [Gender Violence in Intimate 
Relationships],224  conducted by Barroso, suggests that an absence of an 
affirmative response by the woman may in fact be a calculated evaluation of 
what is needed to protect herself and her children.225 It is noteworthy that the 
rates of femicide perpetrated by a partner on white women have not changed 
significantly in the past 20 years in the United States, despite mandatory 
arrest and no-drop prosecution policies of varying degrees being in place in 
the majority of jurisdictions across America since the 80s.226 
Several scholars have claimed that there is significant uncertainty in 
regard to mandatory prosecution policies. 227  For instance, Johnson and 
                                            
220 See Ford and Regoli, above n 219.  
221 See Ford, above n 209, 672. 
222 See Coker, above n 191, 801–27. Also there is research which suggests that women 
faced with the possibility of criminal charges against their partner may choose eg for cultural 
and racial reasons not to call the police for assistance and protection. Available studies show 
that Australian indigenous women in some communities where an arrest and pro-prosecution 
policy is in place may be hesitant to call the police for assistance. See Douglas, above n 211, 
442–3. 
223 See, eg, Krug et al, above n 50, 95; Coker, above n 191, 818–26; Zélia Barroso, Violência 
nas Relações Amorosas (Edições Colibri, 2007) 56–126. 
224 All translations are by the author, except where otherwise indicated. 
225 Barroso, above n 223, 56–126. 
226 See Catherine Cerulli et al, ‘Victim Participation in Intimate Partner Violence Prosecution: 
Implications For Safety’ (2004) 20(5) Violence Against Women 540. 
227 See Trevor Brown, ‘Charging and Prosecution Policies in Cases of Spousal Assault: A 
Synthesis of Research, Academic, and Judicial Responses’ (Department of Justice Canada, 
November 2000) iii, 1–6 
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Dawson claim that studies conducted in North America produce mixed results 
concerning the effectiveness of NDPP in reducing violence and making 
women safer.228 Further, Buzawa and Buzawa claim that although there is a 
significant probability of prosecution in those states in the United States with a 
no-drop policy, significant differences exist in the statutory frameworks and 
that it has been difficult to establish empirically the comparative outcomes 
from the statutes.229 Also, while it has been argued by Davis, Smith and 
Davies that due to the implementation of no-drop prosecution the rate of 
domestic violence prosecutions has increased considerably and decreased 
the percentage of dismissals in several jurisdictions of the United States,230 
Ford’s findings from San Diego and Seattle (United States) suggest that there 
is evidence that NDPP does keep more cases in the system than do non-
coercive policies, but the most coercive policies may also have lower rates of 
successfully completed prosecutions. 231  In Anglo-American adversarial 
settings prosecutors continue to refer to victims’ non-cooperation as the 
primary cause of dismissals, even where there are NDPP.232  
At the European level, ‘the reports from the various databases suggest 
that, with notable exceptions, relatively little faith is placed in the probability or 
                                                                                                                             
<http://www.justice.gc.ca/eng/rp-pr/csj-sjc/jsp-sjp/rr01_5/index.html>. 
228 Johnson and Myrna Dawson, above n 62, 89, 165–8.  
229 Eve Buzawa and Aaron Buzawa, ‘Courting Domestic Violence Victims: A Tale of Two 
Cities’ (2008) 7(4) Criminology & Public Policy 672. 
230 Davis, Smith and Davies evaluated no-drop policies for domestic violence cases in San 
Diego, California; Omaha, Nebraska; Klamath Falls, Oregon; and Everett, Washington over 
the period 1996-2000. Robert C Davis, Barbara E Smith and Heather J Davies, ‘Effects of No-
drop Prosecution of Domestic Violence upon Convictions Rates’ (2002) 3(2) Justice Research 
& Policy 1. 
231 See Ford, above n 209, 673–4. 
232 See, eg, Jane Ursel and Christine Hagyard, ‘The Winnipeg Family Violence Court’ in 
Ursel, Tutty and LeMaistre (eds), above n 173, 108–9; Holly Taylor-Dunn, ‘The Impact of 
Victim Advocacy on the Prosecution of Domestic Violence Offences: Lessons From a 
Realistic Evaluation’ (2015) Criminology & Criminal Justice 1, 6; in general Joanne Belknap et 
al, Facts Related to Domestic Violence Court Dispositions in Large Urban Area: The Role of 
Victim/Witness Reluctance and Other Variables (National Institute of Justice, 2000). 
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the utility of obtaining a significant proportion of convictions’.233 Some national 
experts referred to the reluctance of victims to cooperate with investigations or 
testify in court as a barrier to prosecution.234  The European Institute for 
Gender Equality reports that the majority of European countries have not 
produced research on the effectiveness of the judiciary and legal systems in 
combating violence against women, and that despite the criminalization of 
domestic violence throughout the continent there is a significant gap between 
reported cases and prosecutions. 235  Moreover, systematic comparative 
research on developments in European Union legislation is very limited. Most 
academic research on the implementation of law focuses on the national 
situation, with the comparative element often limited to contextualising 
information.236 Further, the Report of the United Nations Secretary-General 
concludes that ‘while research on interventions has expanded considerably, 
the ability to demonstrate what works continues to be limited.’237  
Against this background, the next section will lay down the objectives 
and research questions of this thesis. 
 
 
                                            
233 Hagemann-White, above n 196, 20. 
234 European Commission, Feasibility Study to Assess the Possibilities, Opportunities and 
Needs to Standardise National Legislation on Violence Against Women, Violence Against 
Children and Sexual Orientation Violence (Publications Office of the European Union, 2010) 
65. 
235 See European Institute for Gender Equality, Review of the Implementation of the Beijing 
Platform for Action in the EU Member States: Violence against Women – Victim Support Main 
findings (Publications Office of the European Union, 2013). 
236 Ibid, 29. 
237 In-Depth Study, above n 4, 102.  
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4. The Objectives and Contribution of the Current Study 
Comparative cross-national research as to the merit of using NDPP in 
domestic violence cases, particularly in view of its complex dynamics, is 
virtually non-existent.238 Further, it has been argued by Elizabeth Schneider 
and Eve Darian-Smith that it is unclear what impact the integration of 
international human rights arguments and perspectives could have on 
domestic lawmaking, adding that the implementation of such norms at the 
local level does not guarantee any particular result.239 Indeed, there is a 
critical potential for comparative criminal law to be explored in various 
contexts.240 Paraphrasing Feuerbach:  
Without knowledge of the real and the existing, without comparison of 
different legislations, without knowledge of their relation to the various 
conditions of peoples according to time, climate, and constitution, a priori 
nonsense is inevitable.241 
Given the challenges identified above, the need for additional 
understanding of the merit and implications of mandatory prosecution of 
domestic violence cases cross-nationally is evident. The overarching aim of 
this thesis is to examine and systematize the operation and outcomes of 
                                            
238 I used English, Portuguese, and Spanish languages for the background research and to 
date no systematic comparative studies have been published on the implementation and 
operation of NDPP. Likewise, Mears call the attention ‘to the lack [of] solid, comparative 
research on most domestic violence interventions and the precise contours of the 
interventions …’. D P Mears, ‘Research and Interventions to Reduce Domestic Violence 
Revictimization’ (2003) 4(2) Trauma, Violence and Abuse cited in Johnson and Dawson, 
above n 62, 186–188. 
239 See Elizabeth M Schneider, ‘Transnational Law as a Domestic Resource: Thoughts on the 
Case of Women’s Rights’ in Schneider et al, above n 23, 938; Darian-Smith, above n 182, 
248–9. 
240 Kevin Jon Heller and Markus D Dubber, The Handbook of Comparative Criminal Law 
(Stanford University Press, 2011) 12.   
241 Paul Johann Anselm Feuerbach is one of the leading figures of Enlightenment criminal 
law. The quotation from his work ‘Versuch einer Criminaljurisprudenz des Koran’ (1804) is 
found in Heller and Dubber, above n 254, 4–5.  
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NDPP, using two distinct jurisdictions to investigate their global origins and 
performance. These comparisons provide a basis for understanding the 
implications of the human rights normative framework in practice. 
The study, which employs a mixed-method approach, addresses the 
following research questions: 
! When and for what reasons did each jurisdiction adopt NDPP? 
! What are the outcomes of NDPP in each jurisdiction? 
! What happens when the victim refuses to cooperate? 
! What differs between jurisdictions?  
! What are the implications of the adoption of the NDPP and its 
aftermath in relation to the goals of the criminal law?  
In this particular study I probe the experience of Portugal and the 
Canadian Province of Manitoba, as critical case studies.242  Drawing from 
these two distinct experiences, this thesis provides a law in action critique of 
the merit of NDPP within the tradition of socio-legal scholarship.243 The use of 
case studies is not for the purpose of generalizing beyond the case, but to 
provide additional information for understanding the complexity of the issue at 
hand (domestic violence) and the operation of NDPP. As best expressed by 
Zumbansen:  
the importance of … comparative assessments lies in their tentative and 
explorative nature. Given the tremendous unruliness of doctrinal 
categories and of social science models and categories with which we 
have been trying to identify the core of law in an age of governance, it is 
of great merit to push for a historical, comparative and interdisciplinary 
                                            
242 On case study research see, eg, Bent Flyvbjerg, ‘Five Misunderstandings about Case-
study Research’ (2006) 12 Qualitative Inquiry 249, 235–40. 
243 See Darian-Smith, above n 182, 93. 
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research program, precisely because we are at an important moment for 
the reassessment of the role of law.244  
Moreover, the importance of cross-national and comparative studies 
that evaluate the effects of criminal policies is salient given the existing 
international agenda in relation to developing model strategies in the field of 
crime prevention and criminal justice overall.245 
The methodology and procedures used in this study are detailed in the 
next chapter, along with the motivations that led to the choice of the Canadian 
Province of Manitoba and Portugal as case studies. 
                                            
244 Peer Zumbansen, ‘Law After the Welfare State: Formalism, Functionalism and the Ironic 
Turn of Reflexive Law’ (2008) 56 American Journal of Comparative Law 769, 779. 
245 See, eg, United Nations Office on Drugs and Crime, ‘Compendium of United Nations 
Standards and Norms in Crime Prevention and Criminal Justice’ (United Nations, 2006) 
<https://www.unodc.org/pdf/criminal_justice/Compendium_UN_Standards_and_Norms_CP_a
nd_CJ_English.pdf>;  
UNODC/UNECE Task Force on Crime Classification, ‘Principles and Framework for an 
International Classification of Crimes for Statistical Purposes’ (Report of the UNODC/UNECE 
Task Force on Crime Classification to the Conference of European Statisticians, United 
Nations Office on Drugs and Crime, June 2012) 7–8. Also Sally Engle Merry, ‘Measuring the 
World: Indicators, Human Rights and Global Governance’ in Ruth Buchanan and Peer 
Zumbansen (eds), Law in Transition: Human Rights, Development and Transitional Justice 
(Hart Publishing, 2014) 146–152. 
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Chapter 3 Methodology and the Case Studies 
Sit mihi fas audita loqui1 
1. Methods and Procedures 
A. Overview of the Methodology 
This thesis supports socio-legal scholarship as it defends the dynamic relationship 
between law and people, institutions, texts, spaces and times.2  To comprehensively 
investigate such a dynamic relationship, this research uses a mixed-method approach, 
combining doctrinal and empirical research with a longitudinal examination of two distinct 
jurisdictions — the Canadian Province of Manitoba and the Republic of Portugal. On the 
one hand, the doctrinal research investigates the origins, state and implications of law 
relating to NDPP in each jurisdiction through the analysis of a range of relevant 
documentation and literature over a significant time period — 1980 to 2014. The aim of 
this strategy is to contextualize the NDPP within the criminal justice system, particularly its 
interaction with the principles and rules of the criminal processes, as well as the 
implications of such a policy in relation to the role of criminal justice. On the other hand, 
the empirical research combines a quantitative inquiry aiming to examine the effects of 
NDPP in court outcomes over time with qualitative investigation through interviews and 
documentary analysis of case files: the aim being to give meaning to the numbers and to 
benefit from experiential understanding of the cases.3 As such, these two jurisdictions 
become case studies, since the core of a case study is that it attempts to explain a 
decision: why it was taken, how it was implemented, and with what result.4 Consequently, 
the examples produced by the case studies aim to provide a pathway to the exploration of 
international law through an interdisciplinary approach.  
                                            
1 Virgil, Aeneid VI.264. 
2 On what socio-legal scholarship entails see, Eve Darian-Smith, Law and Societies in Global Contexts: 
Contemporary Approaches (Cambridge University Press, 2013) 1–6. 
3 See Robert E Stake, The Art of Case Study Research (Sage Publications, 1995) 37–40. 
4 W Schramm, ‘Notes on Case Studies of Instructional Media Projects’ (Working Paper for the Academy for 
Educational Development, 1971), quoted in Robert K. Yin, Case Study Research: Design and Methods 
(Sage, 2014) 15. 
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B. Doctrinal Research 
A law thesis must encompass doctrinal research as it aims to explore the 
implications of the state of the law.5 As such, for the development of this thesis, legal 
doctrinal research was carried out through the identification, analysis and synthesis of 
existing legislation, using primary sources and secondary material.6 After identification of 
textual analysis of legislation, and an analysis of a range of relevant authorities, I derived 
some general principles of law. Legal reasoning used in this thesis, in particular in its 
application to international law, involved that ‘unique blend’ of deduction and induction, 
and at times, the use of analogy in legal analysis.7  
However, ‘before analysing the law, the researcher must first locate it’8 — the 
selected data sources were Parliamentary records, libraries and online databases. 
Particularly in relation to the cases studies the research relied primarily on local sources to 
investigate documentation which was not available online. In Canada, I conducted 
doctrinal research at the EK Williams Law Library, University of Manitoba, and the Bora 
Laskin Law Library, University of Toronto and consulted predominately secondary 
material. In Portugal, I used to a great extent primary sources. I was able to analyse all 
files existing in the Parliamentary Historical Archive related to the legislative process that 
led to the amendment of the Portuguese Penal Code in 2000 and 2007, including the 
original bills to amend the Penal Code, and reports and opinions issued by organizations, 
experts and the Parliamentary Committees with jurisdiction over such matters. Located in 
Lisbon, the Portuguese Parliamentary Historical Archive contains all the documents that 
Parliament has produced or received in the course of its work from 1821 to the present 
day. The documents consulted for this study are in the public domain and can be 
                                            
5 See Steven Camiss and Dawn Watkins, ‘Legal Research in the Humanities’ in Dawn Watkins and Mandy 
Burton (eds), Research Methods in Law (Routledge, 2013) 71–84. 
6 On legal doctrinal research see also Terry Hutchinson and Nigel Duncan, ‘Defining and Describing What 
We Do: Doctrinal Legal Research’ (2012) 17(1) Deakin Law Review 83, 83–119.  
7 Council of Australian Law Deans, Statement on the Nature of Legal Research (October 2005) 3 
<http://www.cald.asn.au/docs/cald%20statement%20on%20the%20nature%20of%20legal%20research%20-
%202005.pdf >. 
8 Hutchinson and Duncan, above n 6, 103. 
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accessed upon request, although some reports issued by the Parliamentary Committees 
are also available on the Parliament’s website. Some secondary material produced by 
scholars was also used, as well as reports presented by representatives of Portugal in 
international meetings.  
 
C. Qualitative Interviewing  
This thesis is consistent with other research in maintaining that one of the most 
important sources of case study evidence is the interview, in which using narrative 
methodology results in unique and rich data. 9  Specifically in this thesis narrative 
methodology advances the complexities and contradictions of the cases.10 In particular, 
the importance of interviewing personnel in the criminal justice system is explained by the 
fact that truth in law is both an operational and an operating concept.11 That is, the truth 
does not arise, as a rule, in the genetic moment of the legislative act, but is attained at the 
time of the application of the norm.12 Thus, since the personnel working in the criminal 
justice system apply the norm, their experience (voiced through interviews) is an important 
source of knowledge.13 In fact it might be argued that this study, through the use of open-
ended and selected interviews, is akin to ethnography — ‘Like sailing, gardening, politics, 
                                            
9 See Yin, above n 4, 110–13; ‘A New Model for Classification of Approaches to Reading, Analysis, and 
Interpretations’ in Amia Lieblich, Rivka Tuval-Mashiach and Tamar Zilber (eds), Narrative Research (SAGE 
Publications, Inc., 1998) 12; Leonard Webster and Patricie Mertova, Using Narrative Inquiry as a Research 
Method: An Introduction to Using Critical Event Narrative Analysis in Research on Learning and Teaching 
(Routledge, 2007) 13–6. 
10 Bent Flyvbjerg, ‘Five Misunderstandings about Case-study Research’ (2006) 12 Qualitative Inquiry 219, 
240. 
11 José de Faria Costa, Linhas de Direito Penal e de Filosofia: Alguns Cruzamentos Reflexivos (Coimbra 
Editora, 2005) 99. 
12 Ibid. 
13 On the construction of knowledge through experience and the use of narrative research see, eg, Webster 
and Mertova, above n 9, 19–20, 25–35; Stake, above n 3, 37–40. 
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and poetry, law and ethnography are crafts of place: they work by the light of local 
knowledge’14.  
In this thesis a holistic-content mode was used in analysing the narrative materials 
collected through the interviews of key professionals.15 Such an analytical approach uses 
the complete narrative of an interviewee and focuses on the content presented by him or 
her. When using separate parts of the narrative the researcher analyses the meaning of 
the part in the light of content that emerges from the rest of the narrative, or in the context 
of the narrative in its entirety.16 
 
2. Quantitative and Qualitative Approaches  
As outlined in the previous segment, this study employs a mix of qualitative and 
quantitative strategies to explore empirical data deriving from both the Manitoban and 
Portuguese jurisdictions. Because the jurisdictions are quite distinct and there were 
different constraints of time and access over the course of the project, the strategies used 
in Manitoba and Portugal vary. Nonetheless, the approach to each jurisdiction provided 
important information in understanding the operation of NDPP in context.  
Authorization to conduct the empirical research was granted by the University of 
Queensland Human Research Ethics Committee. Concomitantly I obtained the 
authorization from the Portuguese Attorney General’s Office to obtain statistical data and 
collect data from Porto’s Prosecution case files, as well as to conduct interviews. Data 
gathering was facilitated by the fact that the Public Prosecution Office in Porto, the second 
largest city in the country, has had a specific unit handling domestic violence cases within 
                                            
14 Clifford Geertz, Local Knowledge: Further Essays in Interpretive Anthropology (Basic Books, 3rd ed, 2000) 
167. 
15 On the holistic approach of narrative analysis see Sarah Earthy and Ann Cronin, ‘Narrative Analysis’ in 
Nigel Gilbert (eds), Researching Social Life (Sage, 3rd ed, 2008) 420–40. Also chapters ‘A New Model for 
Classification of Approaches to Reading, Analysis, and Interpretations’ and ‘The Holistic-Content 
Perspective’ in Lieblich, Tuval-Mashiach and Zilber, above n 9, 2–21, 62–88. 
16 The analysis of the narrative materials provided by the interviews followed the process described by 
Lieblich, Tuval-Mashiach and Zilber, above n 9, 62–3. 
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the Departamento de Investigação e Acção Penal [Department of Investigation and 
Prosecution - Public Prosecution Office] since 2001.17 The Department of Investigation 
and Prosecution is responsible for criminal investigation and instituting prosecution for 
crimes committed in the city. 
Similarly I obtained the authorization from the Chief Judges to retrieve data from 
case files that were prosecuted and are in Porto Courts Archives. Anonymity has been 
guaranteed, since any piece of information here included cannot be traced to any person, 
with the exception of Professor Jane Ursel.  
Prior to the commencement of each interview a participant information sheet and an 
informed consent form which assured, inter alia, anonymity was provided to all 
interviewees. Professor Jane Ursel is an exception to the element of anonymity. However, 
I received ethical clearance from the University of Queensland as well as written consent 
from Professor Jane Ursel that allows her identification. 
The following sections detail the procedures carried out in both case studies. 
 
A. Manitoba 
I. Secondary Analysis of Official Data  
Since the mid-80s Manitoba’s criminal justice system and policies concerning 
domestic violence have been continuously evaluated.18 Throughout the last three decades 
                                            
17 Departamento de Investigação e Acção Penal do Porto [Department of Investigation and Prosecution - 
Public Prosecution Office] Provimento 157 de 5 de Março de 2001– Assunto: Aditamento das Competências 
Materiais da 1ª e 6ª Secção do DIAP [Directive 157 of 5 March 2001]. 
18 According to a statement by the Director of RESOLVE, Professor Jane Ursel, a longitudinal study of 
Winnipeg’s Family Violence Court implemented in 1990 in Winnipeg has been on-going for 23 years. The 
statement from the Director is available at the RESOLVE website at 
<http://umanitoba.ca/centres/resolve/1288.html>. 
Also, Leslie Tutty et al expressed:  
Beginning with the development of the court in Winnipeg in 1991, specialized domestic violence 
courts have become increasingly available across Canada with the goal of more effectively 
addressing the criminal justice response to domestic violence. To date, however, few 
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Professor Jane Ursel has published key documents on the response of Manitoba’s 
criminal justice system dealing with domestic violence cases. These include quantitative 
and qualitative data from Winnipeg Provincial Court. Ursel has been the Director of 
Manitoba’s RESOLVE, a research centre on interpersonal violence and violence against 
women and children, which has been collecting data from Winnipeg Family Violence Court 
since its inception in 1990.19 Ursel’s published articles are the major source of information 
on policy change, and the source of statistical data on the functioning of NDPP in the 
Winnipeg Provincial Court.  
 
II. Interviews with Key Informants  
To add to the secondary data I conducted a series of in-depth face-to-face 
interviews with key personnel in practice associated with domestic violence specialized 
units over the past 20 years in Manitoba. An open-ended interview guide (Appendix A) 
was used to ask senior police officers, prosecutors (Crown Attorneys), judges, and 
additionally victims’ support unit personnel about their work experience with the Winnipeg 
Provincial Court. The questions focused on law and policies applied to domestic violence 
throughout the last 30 years, what had changed, and what were, and are, the problems, 
shortcomings and challenges but also accomplishments experienced throughout those 
years in relation to the use of mandatory policies and the criminal justice system in 
domestic violence cases. An interview with Professor Jane Ursel was also conducted. 
Professor Jane Ursel is, as stated above, a leading researcher and scholar on domestic 
violence in Manitoba with vast knowledge on the processes and events that led to policy 
change and the consequences of those changes. 
The open-ended interviews made it possible to collect narrative data from the 
perspective of various system participants, and provided further context to the statistics 
and a better understanding of the operation of the criminal justice system.  
                                                                                                                                                 
evaluations have been published that assess whether these initiatives make a difference, 
exceptions being the work of Ursel in Winnipeg … 
See Leslie Tutty et al, Evaluation of the Calgary Specialized Domestic Violence Trial Court & Monitoring the 
First Appearance Court: Final Report (RESOLVE, 2011) 1. 
19 The history of RESOLVE is available at <http://umanitoba.ca/centres/resolve/1317.html>.  
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Thirteen interviews were conducted over March and April 2014 in Winnipeg, 
Manitoba.  
Table 1 Key Professionals Interviews 
Profession Number of Interviews Average Professional Experience* 
(Years) 
Police Officers 3 26 
Crown Attorneys 3 21 
Judges 4 31 
Victims’ Service Unit 3 10 
Total 13 22 
* Average Professional Experience in the Criminal Justice System20 
 
Recruitment for the interviews was assisted by Professor Jane Ursel. Targeted 
emails were sent to senior police officers, Crown Attorneys, judges, and victims’ support 
unit personnel with significant experience with Winnipeg Provincial Court and with the 
Family Violence Court. This method of purposive selection is a valuable form of collecting 
the views of experienced professionals from across the field. 21  All interviews were 
conducted face-to-face and documented verbatim. 
 
B. Portugal 
In Portugal it was possible to access multiple data sources — including statistics, 
detailed case files, and interviews. The initial plan was to analyse the national caseload 
data from 1999 to 2012 on all cases reported, prosecuted, and resulting in conviction; to 
collect further quantitative and qualitative data from 100 detailed closed case files 
randomly drawn from the years 1999, 2001, 2006, 2008 and 2012 from Porto’s Public 
Prosecution Office. These files provided more detailed information regarding pre- and 
post- policy change. And lastly to conduct interviews with eight key informants (four public 
prosecutors and four judges) in practice for the past 14 years. 
                                            
20 While the judges’ average work experience in the criminal justice system is 31 years, in the role of judge 
the average is 14 years, with all of them having worked previously as prosecutors — Crown Attorneys. 
21 See Stake, above n 3, 64–7; Michael Maxfield and Earl Babbie, Research Methods for Criminal Justice 
and Criminology (Wadsworth Publishing, 5th ed, 2008) 235.  
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The initial plan could not be carried out in its entirety, as part of the data was not 
available. In relation to Porto’s Prosecution Office the quantitative data on domestic 
violence cases was not available prior to 2008 as prior to this the available data pertains to 
all family violence. As to the samples, it was only possible to collect samples after 2007 
since archived closed cases are only kept for the mandatory legal period. I therefore 
collected samples from 2008, 2011 and 2012. The total sample size was n = 287. I was 
able to interview four public prosecutors as initially planned, but no judges were available.  
 
I. Review of Official Statistical Data 
My first step was to review the existing Portuguese national figures on domestic 
violence cases published by Direcção-Geral da Política de Justiça [Portuguese 
Directorate-General for Justice Policy], which provides justice statistical data. This 
Directorate-General makes available to the public the national justice statistics on their 
official website.22 The numbers were retrieved from the following categories “Violência 
doméstica cônj/ anál.” and “Maus tratos cônj/ análogo”. Both categories refer to specific 
offences that criminalize violence perpetrated on an intimate partner or ex-partner. I also 
retrieved statistics about general crime and other types of criminal offences such as 
assault and rape in relation to police-recorded crime, prosecution and convictions. The 
analysis of the national statistics provides an initial overview. Upon request via e-mail the 
Directorate-General for Justice Policy also provided statistics on reporting, prosecution 
and convictions pertaining to Porto for the years 2008 to 2012. 
 
II. Porto Prosecution Office Case Files Samples 
Next, I analysed 287 case files from Porto’s Department of Investigation and 
Prosecution. Samples of case files pertaining to different years were drawn from the 
                                            
22 Justice Statistics can be accessed under the hyperlink reference Estatísticas da Justiça available at 
<http://www.siej.dgpj.mj.pt/webeis/index.jsp?username=Publico&pgmWindowName=pgmWindow_63546295
1574977500>. 
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Department’s lists of cases closed in the years 2008, 2011 and 2012.23 The lists from 
which the samples were drawn comprise the sum total of cases prosecuted plus total 
cases dismissed. For the purposes of this study I drew samples of cases in two ways: (1) 
in relation to 2008 the sample cases comprised the total population of cases closed — 
amounting to 89 case files; and (2) given the large volume of cases closed in 2011 and 
2012, I drew simple random samples of 100 case files from each year (2011 and 2012).24  
This equated to a 17.1% sample of cases (total population n = 585) in 2011 and a 16.7% 
sample of cases (total population n = 598) in 2012.  
Regarding the 2008 sample, I analysed 88 cases out of 89 — one file was 
unavailable for consultation. As to the remaining 88, data was collected from 86 cases 
since two cases related to domestic violence against an elder.25 Concerning the 2011 
sample, I analysed 99 cases out of 100 — one case was still open at court level. 
Pertaining to the remaining 99 cases, data was retrieved from 97 cases — two cases 
related to other types of family violence. As to the 2012 sample, I analysed 100, and data 
was retrieved from 97 cases — three case files pertained to other types of family violence.  
The case files contained all information and evidence gathered and all steps taken 
during the criminal investigation to ascertain the truth. As will be discussed later, criminal 
inquiries are carried out by a prosecutor with the assistance of the police. It is the Public 
Prosecution Office that determines whether a reported incident must be filed as a criminal 
investigation, and the prosecutor is in charge of the investigation. The case files that were 
prosecuted and which proceeded to trial were located at the courthouses. Those files, then 
under the jurisdiction of the court or judge, contained, apart from the sentence, 
documentation pertaining to all decisions and proceedings ordered by the judge, along 
with written transcriptions of statements made by the defendant and witnesses, evidence 
produced (or lack of it), and documentation attesting whether the defendant had a prior 
criminal record or not.  
                                            
23 Cases with a final decision issued by the prosecutor in charge of the investigation are considered closed at 
the Department’s level, either because the case proceeded to court or the case was dismissed. 
24 The random samples were drawn using Microsoft Excel Rand Function. 
25 While the cases were initially registered under domestic violence against an intimate partner, the cases 
pertained to domestic violence against an elder.  
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A data collection sheet was developed using Microsoft Excel, which recorded the 
gender of suspect and victim; the existence of the victim’s medical records; victim’s 
cooperation; victim’s request for the case to be dropped; whether prosecution was 
deferred; final decision at the prosecution level, and length of investigation. Also on files 
that proceeded to trial, the following additional information was retrieved: main charges, 
existence of defendant’s prior criminal record, type of evidence presented, whether the 
victim testified, the sentence, and type of penalty applied. 
The data gathered was coded and analysed using a Microsoft Excel pivot table. The 
pivot table contains the following elements and codes: 
 
Elements  Code 
DIAP*** 
 
Gender D* Male/Female/Dual 
Gender V** Male/Female/Dual 
V Hospitalized Yes/No 
V Cooperated Refused to Testify/Fail to Appear/Cooperated 
V Req.Charges 
Dropped  
Yes/No 
Deferred Prosecution Yes/No 
Final Decision  Prosecuted/Dismissed/Dismissed Not DV 
Length 
 
Days 
 
Court Top charges 
 
V Testified  Yes/No 
Witnesses 
 
Medical Reports Yes/No 
Photos of Injuries Yes/No 
Proof taken into 
account to Convict  
Sentence Acquitted/Dismissed/Convicted 
Type of Sanction 
 
* D = Defendant 
** V = Victim 
*** DIAP = Department of Investigation and Prosecution 
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While most questions posed in the data collection sheet required a yes/no response 
and were coded as such, the data collection sheet also enabled the recording of additional 
comments, for example what were the primary charges brought against the accused, who 
were the witnesses for the prosecution, what proof was taken into account when the case 
resulted in a conviction, and the type of sanction.  
A descriptive statistics process was used to analyse the data gathered from the 
samples.26 
 
III. Interviews with Public Prosecutors on the Domestic Violence Division 
Lastly, interviews were conducted with four prosecutors from Porto’s Departamento 
de Investigação e Acção Penal who were involved with or were assigned to the domestic 
violence cases. As with the interviews conducted in Winnipeg with key professionals, an 
open-ended interview guide (Appendix B) was used to ask prosecutors about their work 
experience. All interviews were conducted face-to-face and documented verbatim.  
Porto’s Department of the Public Prosecution Office has a domestic violence 
specialized unit consisting of four prosecutors in charge of domestic violence criminal 
investigations. All were approached directly and requests were made to participate in the 
study. Three accepted, and one indicated unavailability to be interviewed. The interviews 
were conducted over October and November 2013 in Porto. All three had more than 10 
years’ experience as public prosecutors. An additional interview was conducted with a 
senior public prosecutor, who had been a public prosecutor for 22 years and had 
significant experience prosecuting domestic violence, and was now a trial public 
prosecutor in a higher court. 
                                            
26 Descriptive statistics is the term given to the analysis of data that helps describe, show or summarize data 
in a meaningful way such that, for example, patterns might emerge from the data. See William A Darity 
(eds), International Encyclopedia of the Social Science (Macmillan, 2nd ed) vol 2, 311–3; Hossein Nassaji, 
‘Qualitative and Descriptive Research: Data Type Versus Data Analysis’ (2015) 19(2) Language Teaching 
Research 129, 129–32. 
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Attempts were made to conduct interviews with judges. Two e-mails were sent to 
judges via the Secretariat General of Porto’s Criminal Courts informing them about the 
research and inviting them to contact the researcher. None responded.  
 
3. Description of the Case Studies: Manitoba and Portugal 
A. Introduction 
It has been asserted that crime and punishment are realities that live in constant 
change within history and are shaped or formed by it.27 Crime and punishment are an 
historical fact, a story built by men and women and surrounded by their concrete and 
inescapable circumstances.28 Criminal law is structured and lives legally through these two 
nuclear, elementary and inseparable realities: the crime and the penalty.29  
On the other hand, the law of criminal procedure is the set of rules for verifying, in a 
particular given situation, whether or not an act prohibited by criminal law has been 
committed.30  More than that, however, it aims at achieving justice, the discovery of 
material truth, the application of a penalty to those guilty of a crime, and the restoration of 
social peace.31 In addition, in many jurisdictions the law of criminal procedure aims at 
protecting fundamental rights of the citizen. The relationship between criminal law and 
criminal procedural law is thus of a mutual functional complementarity.32 Criminal law and 
criminal procedural law are designed to pursue in coordination their distinct objectives and 
goals through articulated and coherent sets of principles and rules. Of course the 
objectives and goals, which shape the structure of criminal procedure, and its connection 
with criminal law is situated in a given time and space. Furthermore, analysing law within 
jurisdictions means understanding the global historical formation of laws and how 
                                            
27 José de Faria Costa, Noções Fundamentais de Direito Penal (Coimbra Editora, 3rd ed, 2012) 5. 
28 Ibid. 
29 Ibid. 
30 Claus Roxin, Gunther Arzt, Klaus Tiedemann, Einführung in das Strafrecht und Strafprozeβrecht (C.F. 
Müller, 5th ed, 2006) 117. 
31 Faria Costa, above n 27, 40–1. 
32 See Jorge de Figueiredo Dias, Direito Processual Penal (Coimbra Editora, 2004) 28. 
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dominant systems and international regulation have influenced and shaped every 
country’s contemporary legal system.33 
As has already been asserted, this thesis aims to understand, in distinct contexts, 
the implementation of NDPP regarding domestic violence cases. NDPP is, in fact, a norm 
reliant on the legitimacy of the State to pursue prosecution of domestic violence criminal 
cases regardless of the victim’s will. So NDPP does not directly relate to crime and 
punishment but rather to the process. But it is that mutual functional complementarity 
between criminal law and criminal procedural law, referred to above, that demands that 
NDPP be examined within the entirety of the criminal justice systems, including its 
antecedents. The use of case studies produces the type of context-dependent knowledge, 
which will illustrate by example the broader themes of the thesis.34  
But why the choice of the Canadian Province of Manitoba and Portugal? 
 
B. The Adoption of an NDPP Approach and the Longevity of Its 
Implementation  
‘Charging and prosecution (“no-drop”) policies were introduced in Canada’ 35 
commencing with the 1983 federal guidelines issued to the Royal Canadian Mounted 
                                            
33 On legal pluralism and the impact of transnational processes and international regulations in contemporary 
law of nation-states Darian-Smith, above n 2, 13; in general Eve Darian-Smith, ‘Power in Paradise: The 
Political Implications of Santos’s Utopia’ (1998) 23(1) Law and Social Inquiry 80; Peer Zumbansen, ‘Defining 
the Space of Transnational Law: Legal Theory, Global Governance and Legal Pluralism’ in Gunther Handl, 
Joachim Zekoll and Peer Zumbansen (eds), Beyond Territoriality: Transnational Legal Authority in an Age of 
Globalization (Martinus Nijhoff Publishers, 2012) 53. 
34 See Flyvbjerg, above n 10, 222. 
35 The specific terminology “no-drop” is used in Trevor Brown’s Final Report prepared for the Department of 
Justice Canada, which contains a synthesis of the social science research, academic commentary, and 
Canadian jurisprudence addressing the effectiveness of the policies that target domestic violence in Canada. 
See Trevor Brown, ‘Charging and Prosecution Policies in Cases of Spousal Assault: A Synthesis of 
Research, Academic, and Judicial Responses’ (Department of Justice Canada, November 2000) iii, 1 
<http://www.justice.gc.ca/eng/rp-pr/csj-sjc/jsp-sjp/rr01_5/index.html>. 
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Police and federal Crown prosecution offices.36 The policies compel police officers to lay 
charges in all cases of domestic violence, and Crown Attorneys to prosecute the cases, 
independent of the victim’s wishes.37 The policies resulted from internal demand for policy 
change by women’s groups and aimed to counter the notion that domestic violence was a 
private affair, emphasizing that it was in fact a violation of the law.38 It is noteworthy that 
the term “No-Drop” to characterize such a policy is used in many texts when referring to 
the legal response in Canada to domestic violence in the 80s, somewhat similar to the 
United States position.39  
Canada is a federation of provinces and territories. While, at confederation, the 
British North America Act of 1867 conferred upon the federal Parliament under section 
91(27) legislative competence concerning the criminal law, including the procedure for 
criminal matters, it reserved to the provinces by section 92(14) the making of laws 
concerning the administration of justice.40  Consequently, although the criminal law is 
consistent across the country, the administration of the criminal justice system differs 
between provinces and territories. Of the Canadian provinces, Manitoba stands out in the 
international context. The efforts of the Manitoba justice system to ameliorate its response 
in dealing with domestic violence cases were recognized by the United Nations when it 
granted the 2006 United Nations Public Service Award to the Manitoba Justice Domestic 
Violence Front End Project. The project, led by Chief Judge Raymond Wyant and the 
                                            
36 See Jane Ursel, Leslie M Tutty and Janice LeMaistre, What’s Law Got To Do With It? The Law, 
Specialized Courts and Domestic Violence in Canada (Cormorant Books, 2008), 97–119; Brown, above n 
35.  
37 See Holly Johnson, ‘Protecting Victims’ Interests in Domestic Violence Court’ (2010) Muriel McQueen 
Fergusson Centre for Family Violence Research University of New Brunswick 3 
<http://www.unb.ca/fredericton/arts/centres/mmfc/_resources/pdfs/2johnson.pdf>. 
38 Ibid. 
39 Ibid. Also, Leslie Tutty et al, The Justice Response to Domestic Violence: A Literature Review (RESOLVE, 
2008) 5. However, as Tonry has written, the United States and Canada are two superficially similar countries 
divided by cultural differences in attitudes toward crime and criminals and in empathy for the downcast and 
disadvantaged. Such perception would be expressed by the majority of the Canadian professionals 
interviewed for this study. Michael Tonry, ‘Nothing Works: Sentencing “Reform” in Canada and the United 
States’ (2013) 55 Canadian Journal of Criminology and Criminal Justice 465, 469. 
40 See Don Stuart, Canadian Criminal Law (Thomson Carswell, 5th ed, 2007) 2; Kevin Jon Heller and Markus 
D Dubber, The Handbook of Comparative Criminal Law (Stanford University Press, 2011) 98–136 
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Director of Prosecution Janice LeMaistre, introduced to Manitoba’s Provincial Court new 
methods to increase the efficiency of the legal system especially in dealing with domestic 
violence. The United Nations Award initiative has become a critical tool in publicizing 
information on successful experience and best practice.41  
In Portugal the adoption of a NDPP approach, under the characterisation of 
domestic violence as a public crime, was introduced in 2000. 42  The explanatory 
memorandum to the Bill to amend the Penal Code claims that domestic violence against 
women constitutes a violation of human rights, as recognized by international 
organizations.43 In the legislative process leading up to the amendment of the Penal Code, 
Parliamentary Committees with jurisdiction over the matter invoked international law, 
namely United Nations and Council of Europe instruments, to support the amendment of 
the Penal Code. Moreover, in the European context the efforts of Portugal to address 
domestic violence have also been recognized. The 2010 Special Eurobarometer 344 study 
on domestic violence against women reported that Portugal had seen significant shifts in 
knowledge of the laws concerning domestic violence over the past decade or so, and this 
was no doubt a reflection of government initiatives to improve the legislation and raise 
public awareness. The Eurobarometer 344 has measured the evolution of European public 
opinion concerning domestic violence against women since 1999, and it can be 
considered as a starting point for gathering information about the public’s view on the 
                                            
41 The award was advertised in a United Nations Press Release. United Nations, ‘Innovative Projects 
Honoured with the Prestigious UN Public Service Awards on UN Public Service Day’ (Press Release, 23 
June 2006). 
42 Laws specifically penalizing domestic violence (intimate partner violence) are rare in Europe. And within 
the group of civil law countries that do penalize domestic violence, the states that pursue an aggressive 
prosecution policy, giving the victim no right to withdraw consent, are Portugal and Spain. Carol Hagemann-
White, Typology of Domestic Violence Laws in Council of Europe Member States – A Preliminary Overview 
(Directorate General of Human Rights and Legal Affairs, Council of Europe, 2009) 13. 
43 All the files related to the legislative process that led to the amendment of the Penal Code, including the 
original draft to amend the Penal Code, reports and opinions issued by organizations, experts and the 
Parliamentary Committees with jurisdiction over such matter, were consulted by the author. Such files are 
available to consult in the Parliamentary Historical Archive with the reference AHP Projecto de Lei Nº 21/VIII 
da Oitava Legislatura, cx 3.  
  102 
problem of domestic violence. This study suggests that these “barometers” are especially 
noteworthy to analyse considering the changing legal context over the past ten years.44  
An important feature of both Manitoba and Portugal is that apart from the 
introduction of a NDPP approach, the jurisdictions have also created policies, laws and 
special services to more adequately address domestic violence. From police training in 
domestic violence and specialized units, to the development of shelters and victims’ 
access to health and child welfare, along with monitoring mechanisms,45 both Manitoba 
and Portugal appear to have implemented a comprehensive approach, consistent with the 
international framework. Indeed, an important aspect in both jurisdictions is the existence 
of a victims’ bill of rights. Manitoba enacted the Victims Bill of Rights in 1998, while 
Portugal a decade later (2009) enacted Lei 112/2009 de 16 de Setembro - Regime 
Jurídico Aplicável à Prevenção da Violência Doméstica, à Protecção e à Assistência das 
suas Vítimas [Law 112/2009 of 16 September] which established a bill of rights for victims 
of domestic violence. Further, while Manitoba established a specialized court in Winnipeg 
(the Family Violence Court of Winnipeg), Portugal developed comprehensive successive 
national plans to tackle domestic violence and has a dedicated framework of law, which 
specifically targets acts of violence in the domestic context.46  
 
 
 
                                            
44  See Directorate-General for Justice, Freedom and Security, European Commission, Special 
Eurobarometer 344, Domestic Violence against Women Report (September 2010) 93 
<http://ec.europa.eu/public_opinion/archives/ebs/ebs_344_en.pdf.>  
45 On Manitoba, see Ursel, Tutty and LeMaistre, above n 36; in general Tutty et al above n 39. On Portugal 
see Report presented by Portugal at the 29th Council of Europe Conference of Ministers of Justice 18-19 
June 2009, 2 
<http://www.coe.int/t/dghl/standardsetting/minjust/mju29/Report%20from%20Portugal%20-
%20Domestic%20Violence.pdf>. 
46 See Report on Portugal, above n 45; European Commission, Feasibility Study to Assess the Possibilities, 
Opportunities and Needs to Standardise National Legislation on Violence Against Women, Violence Against 
Children and Sexual Orientation Violence (Publications Office of the European Union, 2010) 61. 
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C. Representation of Distinct Legal Systems 
The Canadian Province of Manitoba and Portugal were chosen not only for their 
long history in espousing NDPP, but also because they represent different legal traditions. 
They reflect the operation of different historical families of law within various political 
frameworks.  
 
I. Manitoba 
In Anglo-Saxon countries the Common Law’s characteristics have moulded legal 
tradition, and in good part, criminal procedure and the general approach to law and 
government.47 By the late 18th century Britain was intensely settling its North American 
colonies, and the courts had decreed that colonists took the law of England with them.48 
Accordingly, the Canadian criminal justice system is derived from its English origins.49 
Consequently, the common law method, which consists of principles that can be construed 
from prior civil and criminal court decisions, and places a great deal of weight on 
precedent, can be seen in the contemporary Canadian law-making system.50  
Until 1982 and the enactment of the Canadian Charter of Rights and Freedoms, the 
Canadian criminal justice system had relied upon fundamental principles of common law 
passed on from England.51 Even now the Canadian Charter of Rights and Freedoms 
protects certain common law principles, for example section 7 of the Canadian Charter of 
Rights and Freedoms protects the rights of life, liberty, security of the person and the right 
                                            
47 Harry R Dammer and Jay S Albanese, Comparative Criminal Justice Systems (Wadsworth, 4th ed, 2011) 
48. 
48 Joel E Pink and David C Perrier, From Crime to Punishment (Thomson Carswell, 6th ed, 2007) 23. 
49 In relation to Quebec, a Canadian province colonized by the French, the Quebec Act of 1774 specifically 
provided that French law applied to matters of property and civil rights and English law to matters of public 
and criminal law. Ibid, 29–36. 
50 See Nora Rock and Valerie Hoag, Foundations of Criminal and Civil Law in Canada (Emond Montgomery 
Publications, 2011); Heller and Dubber, above n 40; Pink and Perrier, above n 48, 13. 
51 Pink and Perrier, above n 48, 29–36. The Canadian Charter of Rights and Freedoms 1982 is available 
online at 
<http://laws-lois.justice.gc.ca/eng/const/page-15.html>. 
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not to be deprived thereof except in accordance with the principles of fundamental justice; 
such principles of fundamental justice are often informed by the values of the common 
law. 52  Accordingly, despite the fact that under the traditional doctrine of legislative 
supremacy statutory criminal law legislated by Parliament can replace judicially developed 
common law, a common law defence cannot be abrogated by statute if that defence is 
required by the principles of fundamental justice under section 7 of the Charter.53 This 
section, postulating the “constitutionalization” 54 of selected parts of the common law, has 
thus assisted in strengthening the significant influence of the judiciary in shaping criminal 
law.55 
Moreover, Canada, like other countries within the common law family, uses the 
adversarial system.56 The role of the adversarial process is to determine the truth whereby 
the party presents the evidence to support his or her version of the facts and the judge 
acts as an impartial arbiter to evaluate and determine the case.57 Central features of an 
adversarial process include a neutral and passive fact-finder; party representation; a highly 
structured forensic procedure that includes an elaborate set of rules which govern pre-trial 
and post trail periods (rules of procedure), the trial itself (rules of evidence), and the 
behaviour of counsel (rules of ethics).58  Additionally, in this adversarial setting it has been 
recognized by the Supreme Court of Canada that the search for truth is best achieved by 
flexible and relaxed standards that result in admission of all relevant evidence.59 In R v L 
(DO) Justice L’Heureux –Dubé observed that  
                                            
52 Heller and Dubber, above n 40. 
53 Ibid. Also S Casey Hill, David M Tanovich and Louis P Strezos, McWilliams’ Canadian Criminal Evidence 
(Canadian Law Book, 5th ed, 2013) Part I Chapter II 2–5. 
54 Since the Charter is a Constitution Act. 
55 Heller and Dubber, above n 40; Hill, Tanovich and Strezos, above n 53. 
56 Including the Canadian Province of Quebec. See Heller and Dubber, above n 40; Pink and Perrier, above 
n 48, 209–19.  
57 Heller and Dubber, above n 40; and Pink and Perrier, above n 48, 209–19. 
58 Hill, Tanovich and Strezos, above n 53, Part I Chapter II 3–7. 
59 Ibid. 
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The modern trend in the law of evidence has been to admit all relevant and probative 
evidence and allow the trier of fact to decide the weight to be given to that evidence in 
order to arrive at a result, which will be just.60  
This attitude towards evidence has been moderated by the Supreme Court’s fear 
that in some cases the admission of evidence can misrepresent the truth-seeking function 
of the trial or work unfairly. Therefore, to warrant substantive justice the Supreme Court 
has given trial judges a comprehensive common law constitutional gatekeeping function in 
the form of exclusionary discretion to be exercised on a case-by-case basis.61 Moreover, 
historically, Canadian courts have recognized and acknowledged that prosecutors have a 
broad range of prosecutorial discretion.62 
 
II. Portugal 
In contrast, Portugal positions itself historically within the Civil Law tradition, a 
tradition that can be found throughout the mainland of Western Europe.63 The heart of civil 
law is the outright primacy of written codes of law; laws that must be general, concise, and 
not depart fundamentally from accepted custom.64 Accordingly, the Portuguese source of 
criminal law is solely statutory law, law that must be general, abstract and pre-existing (to 
the case).65  The principle of legality that prevails in Portugal, is grounded, inter alia, on the 
principle of the separation of powers (legislative, executive and judicial); hence, the 
                                            
60 R v L (DO) [1993] 4 SCR 419, 6.  
61 Hill, Tanovich and Strezos, above n 53, Part I Chapter II, 3–9. 
62 R E Salhany, Canadian Criminal Procedure (Canada Law Book, 6th ed, 2013) vol 1, 6.280, 6–10. 
63 See Pink and Perrier, above n 48, 41; in general, António Menezes Cordeiro, ‘O Sistema Lusófono de 
Direito’ (2010) I/IV Revista da Ordem dos Advogados. 
64 Pink and Perrier, above n 48, 41; Cordeiro, above n 63. 
65 See Constituição da República Portuguesa de 1976 [Portuguese Constitution of 1976] art 18 and 29. See 
Jorge de Figueiredo Dias, Direito Penal, Parte Geral, Tomo I, Questões Fundamentais - A Doutrina Geral do 
Crime (Coimbra Editora, 2004) 165–73. Código Civil [Civil Code] art 1 likewise stipulates the source of law is 
statutory law. On sources of law in Portugal see the European Commission information on Portugal’s legal 
order at 
<http://ec.europa.eu/civiljustice/legal_order/legal_order_por_en.htm>. 
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requirement of a formal law emanating from Parliament.66 The post-revolution Constitution 
of 1976 confers upon the Parliament — under article 165, legislative competence 
concerning the criminal law, including the procedure in criminal matters.67 Judges and 
prosecutors work within a framework established by a comprehensive, codified set of laws, 
as the principle of legality is a pillar in the commission of their judicial role.68  
On the other hand, criminal procedure in Civil Law countries is categorized as 
inquisitorial in nature; and in Civil Law systems the inquisitorial process refers to extensive 
pre-trial investigation and interrogation carried out by judges.69 It is an official inquiry in 
contrast to the adversarial process.70 Additionally, the adjudicating judge likewise takes an 
active role in fact-finding and the discovery of truth during the trial process.71 While the 
Código de Processo Penal de 1929 [Code of Criminal Procedure of 1929] was inquisitorial 
by nature,72 the current structure of the criminal process, which resulted from significant 
changes to the structure of the criminal justice system and the administration of justice 
post-revolution, has been characterized by Portuguese scholars as having an accusatorial 
nature, 73  despite retaining important features of an inquisitorial criminal procedure. 
Accordingly, the Portuguese criminal process has been characterized as a hybrid 
                                            
66 Figueiredo Dias, above n 65.  
67 Though the same constitutional provision allows such matters to be legislated by the Government upon 
authorization by the Parliament. 
68 João Pedroso, Catarina Trincão and João Paulo Dias, Percursos da Informalização e da Judicialização – 
Por Caminhos da Reforma da Administração da Justiça Análise Comparada (Centro de Estudos Sociais, 
FEUC, 2001) 147.  
It must be said, however that jurisprudence from the Supreme Court of Justice and District Courts of Appeal 
carry weight in relation to the interpretation of provisions.  
69 Dammer and Albanese, above n 47, 120. It should be noted, however, that, as far as Western Europe is 
concerned, borrowings from both sides led to the absence of wholly inquisitorial or wholly adversarial 
systems. In general Mireille Delmas-Marty and JR Spencer, European Criminal Procedures (Cambridge 
University Press, 2002). 
70 Ibid.  
71 Ibid. 
72  See Jorge de Figueiredo Dias, A Nova Constituição e o Processo Penal (Ordem dos Advogados 
Portugueses, 1976) 10. 
73 In European legal parlance the adversarial system is referred to as accusatorial system. Dammer and 
Albanese, above n 47, 118.  
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system.74 In the pre-trial stages of the proceedings the process is inquisitorial in nature, 
while in the trial stage the process has an accusatorial structure, albeit tempered with the 
principle of judicial investigation (fact-finding) — as the ultimate goal of criminal process is 
the discovery of the material truth.75  
The current Code of Criminal Procedure enacted in 1987 makes a clear division of 
functions between the public prosecutor, the investigating judge “juiz de instrução”, and 
the trial judge in the course of the entire criminal proceedings.76 Each actor presides over 
a specific stage of the criminal proceedings, thus ensuring the impartiality of the trial judge. 
The Constitution mandates that the Public Prosecution Office is an autonomous body 
within the whole administration of justice. Such autonomy implies a non-interference of 
political power, namely by the Minister of Justice, in particular in the course of criminal 
proceedings.77 Among the duties of the public prosecutor is the responsibility to initiate and 
direct criminal investigations, as well as to decide the outcome of the criminal inquiry by 
deciding whether to prosecute the case or not. 78  The final decision issued by the public 
prosecutor at the end of the criminal investigation can, nonetheless, be subject to judicial 
control by the “Juiz de Instrução” in certain instances.79 As to the trial stage, the judge has 
an active role in the discovery of the substantive truth. 
 
 
                                            
74 See, eg, Germano Marques da Silva, Do Processo Penal Preliminar (Editorial Minerva, 1990) 72; Manuel 
Monteiro Guedes Valente, Processo Penal - Tomo I (Almedina, 2010) 43.  
75 Ibid. 
76 See Jorge de Figueiredo Dias, ‘O Novo Código de Processo Penal’ 369 (1987) Boletim do Ministério da 
Justiça 14. 
77 Such autonomy has been articulated in the Constituição da República Portuguesa [Constitution of the 
Portuguese Republic] art 219 (1) and (2); and in Lei nº 60/98 de 27 de Agosto - Estatuto do Ministério 
Público [Law 60/98 of 27 August) art 2. See Anabela Miranda Rodrigues, A Fase Preparatória do Processo 
Penal – Tendências na Europa. O Caso Português (Coimbra Editora, 2001) 952. 
78 Constitution of the Portuguese Republic art 219 (1) and Código de Processo Penal [Code of Criminal 
Procedure] art 53. 
79 See, eg, João Conde Correia, Questões Práticas Relativas Ao Arquivamento e à Acusação e à Sua 
Impugnação (Publicações Universidade Católica, 2007) 73–99.  
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D. The Philosophy of Punishment 
It was asserted in the introductory segment that there is a mutual functional 
complementarity between criminal law and criminal procedural law that demands the 
examination of NDPP within the entirety of the criminal justice systems, shaped as they 
are by different historical moments.  
Criminal law has its own telos, specific function and its strategic rationale.80 The 
imposition of punishment by society demands moral justification. A range of philosophical 
justifications has been advanced as to the reasons and function, but the two leading 
philosophical traditions in this area in Western societies are utilitarian and retributive.81 
Utilitarian theories of punishment are grounded in the work of British philosophers Jeremy 
Bentham and John Stuart Mill. For the utilitarians, the main premise is that the infliction of 
punishment by the state is acceptable only insofar as it endorses positive consequences. It 
follows that the reduction of crime — as the desired consequence for utilitarians — can be 
achieved through the mechanisms of deterrence, denunciation, incapacitation, and/or 
rehabilitation. On a different spectrum, retributive theories of punishment, which can be 
traced back to the works of Kant and Hegel, are grounded in the idea that punishment is 
inflicted simply because it is deserved by an offender for the commission of an offence. 
Depending on the philosophical justification adopted by different governments and 
policymakers, theories of retribution, rehabilitation, deterrence, and incapacitation in 
relation to punishment can be detected in sentencing principles.82 
In Canada it has been largely recognized that the basic purpose of the criminal law 
is to protect society and its members from injury to their person or property.83  The 
fundamental goal of the courts in sentencing a convicted offender has been to attain that 
protection by means of sanctions. And Canadian courts have historically espoused an 
approach that permitted magistrates to recognize and evaluate different aims of 
                                            
80 Figueiredo Dias, above n 65, 29.  
81 See Allan Manson et al, Sentencing and Penal Policy in Canada: Cases, Materials, and Commentary 
(Emond Montgomery Publications Limited, 2nd ed, 2008) 1. 
82 Dammer and Albanese, above n 47, 176–94. 
83 See Salhany, above n 62, vol 2, 8.2; Manson et al, above n 81, 49–50. 
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sentencing, including rehabilitation, incapacitation, denunciation, and deterrence.84 In 1987 
Justice La Forest affirmed 
in a rational system of sentencing, the perspective importance of prevention, 
deterrence, retribution and rehabilitation will vary according to the nature of the crime 
and the circumstances of the offence.85  
In 1996 the Canadian Criminal Code was revised to specify the aims of sentencing 
in Canadian law. Until that date the Criminal Code did not stipulate any direction as to the 
goals of sentencing or its relevant principles. The non-existence of such a provision until 
that date exposes the importance of judicial decision-making as the principal source of 
guidance. 86  The amendment of the Canadian Criminal Code incorporated the pre-
proclaimed “amalgam of values”87 and added specific restorative goals. Section 718 of the 
Canadian Criminal Code affirms that the imposition of just sanctions has one or more of 
the following objectives: (a) to denounce unlawful conduct; (b) to deter the offender and 
other persons from committing offences; (c) to separate offenders from society where 
necessary; (d) to assist in rehabilitating offenders; (e) to provide reparation for harm done 
to victims or to the community; and (f) to promote a sense of responsibility in offenders, 
and an acknowledgment of the harm done to victims and to the community.  
In Portugal the broad consensus among academics and legal professionals is that 
the first function of criminal law is to defend and protect legal interests that bear penal 
prominence by means of sanctions.88 The first Portuguese Penal Code, enacted in 1852, 
was directly influenced by the French Penal Code (1810) but also by other European 
codes, namely the 1848 Spanish Penal Code.89  The Portuguese Code followed the 
doctrine of general deterrence through endorsing considerations of just retribution, 
corresponding to the theories of Montesquieu and Beccaria.90 In 1886 a new Penal Code 
was enacted, which aimed to harmonize retribution, specific deterrence and general 
                                            
84 See Manson et al, above n 81, 49–51; Salhany, above n 62, vol 2, 8.2. 
85 R v Lyons [1987] 2 SCR 309, [26]. 
86 Manson et al, above n 81, 97.  
87 Ibid. 
88 Faria Costa, above n 27, 13.  
89 Ibid, 154. 
90 Figueiredo Dias, above n 65, 64–6. 
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deterrence.91 Those goals endured until the passing of the post-revolution Penal Code. 
According to Figueiredo Dias, the 1982 Penal Code, which emerged in the new socio-
political democratic context, was based on the foundation that punishment aims at 
deterrence.92 Such a position however was not clearly defined in the 1982 Code.93 In 1995 
the Penal Code was subject to a substantive revision, and with it came clear instructions 
as to the foundation, function and objectives of the criminal law and punishment, 
establishing deterrence as the goal of sentencing.94 Article 40 enunciates ‘A aplicação de 
penas e de medidas de segurança visa a protecção de bens jurídicos e a reintegração do 
agente na sociedade’: the imposition of penalties and security measures aims at protecting 
legal interests and re-educating and restoring offenders into society. While the statement 
may point to rehabilitation as a goal, the established goal in relation to the punished 
offender is a positive deterrence effect.95 
 
E. Conclusion 
The endorsement of NDPP at the international level is challenged because of the 
distinctive features of domestic violence and the plurality of criminal justice systems. 
However observing the implementation of NDPP in context through the use of critical case 
studies gives specific application to the general problem. 96 Although their forces and 
discourses that pushed for the adoption of NDPP differed, Manitoba and Portugal are two 
jurisdictions that over time had implemented not only NDPP but also a more 
comprehensive approach to better understand the potential of NDPP in addressing 
domestic violence cases. Additionally, they each represent distinct criminal justice systems 
with concomitantly different histories and traditions. 
                                            
91 Ibid, 68.  
92 Ibid, 74. 
93 As a result of the, at the time, recent institutionalization of democracy in Portugal and the difficulty in 
reaching consensus. Ibid, 74. 
94 Ibid, 75. 
95 Ibid, 78–9. 
96 As articulated by Flyvberg, a critical case study can be defined as having strategic importance in relation 
to the general problem. Flyvberg, above n 10, 235. 
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4. The Comparative Approach 
The significance of comparative legal studies and in particular the contribution of 
the comparative approach used in this research has been justified in the previous chapter. 
Still, there are important challenges arising from comparing crime and criminal justice data, 
primarily linked to differences in definitions, interpretation and distinct objectives of the 
criminal law.97 These challenges are particularly salient in relation to comparability of 
quantitative data.98 Four main caveats on cross-jurisdiction comparability are identified in 
relation to quantitative data in this thesis:  
(a) what constitutes acts of (domestic) violence differs between jurisdictions (acts of 
violence considered crimes have changed over time in both jurisdictions, and may not 
overlap);  
(b) while Portugal has a specific domestic violence offence, in Manitoba domestic 
violence is prosecuted through a myriad of criminal offences — from common assault to 
uttering threats to murder;  
(c) the structures of the criminal processes are so distinct as to thwart any attempt 
to directly compare the quantitative data concerning the criminal justice outcomes; and  
(d) obtaining comparable rates of police-recorded crime, prosecution and conviction 
in different countries is difficult because of differences in data management and official 
processing.  
However, the qualitative data pertaining to each jurisdiction provides important 
information about NDPP in context, thus allowing for the interpretation of the quantitative 
                                            
97 See, eg, in general David Nelken, ‘Comparative Criminal Justice Beyond Ethnocentricism and Relativism’ 
(2009) 6(4) European Journal of Criminology 291.  
98 On the limitations on cross-national comparability of crime statistics and criminal justice data see, eg, 
UNODC/UNECE Task Force on Crime Classification, ‘Principles and Framework for an International 
Classification of Crimes for Statistical Purposes’ (Report of the UNODC/UNECE Task Force on Crime 
Classification to the Conference of European Statisticians, United Nations Office on Drugs and Crime, June 
2012) 7–8; Stefan Harrendorf, Markku Heiskanen and Steven Malby (eds), International Statistics on Crime 
and Justice (HEUNI Publication Series No 64, 2010) 22–3, 87–95. 
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data to suggest a more detailed hypothesis about how political and legal changes in 
distinct criminal justice systems might affect the outcomes. The findings that resulted from 
the research undertaken in both jurisdictions reveal not only the statistics on staying of 
procedure (“dropped” cases), prosecution and convictions, but also the details of the 
criminal processes that influence and explain those outcomes. Thus the objectives of the 
criminal process and the role of the police, prosecutors and judges in each stage of the 
process are elucidated. Similarly, the case studies explore the interplay of each NDPP 
approach with the respective evidence law and the distinct features of domestic violence. 
And lastly, the case studies explore the evidence on deterrence and its importance within 
each jurisdiction’s sentencing principles. As such, comparability is possible in relation to 
the qualitative conclusions that emerge from the research conducted in each jurisdiction.  
 
5. Limitations of the Study 
To tell all is more an ambition than a promise. As a PhD research project with a 
socio-legal and comparative approach, this dissertation suffers from (recognizable) 
limitations. Evaluations, particularly those of comparative criminal justice processes, 
require not only an investigation of the meaning and content of terminology relating to 
principles and rules, but also an investigation of the meaning and implications of other 
events and interactions, which requires drilling down to the minutiae of the processes.99 
Hence, this explanation is consequently limited by time, and access, selection and 
interpretation. Nevertheless such limitations should not stop evaluations of criminal 
policies; rather the researcher must exercise caution in explaining results, and 
acknowledge other factors and events that potentially influence outcomes. 
That acknowledgment applies to the empirical aspect of this project, as time and 
resource limitations determined the size of the samples and the small number of 
interviewees. The purpose of the interviews was to collect unique experiences and 
                                            
99 As Zimring has written, testing a theory, in this case a policy, against the history that motivated it is a 
specially constrained empirical inquiry. Other elements apart from the new policies of crime prevention (in 
this case NDPP) may very well be linked to the criminal justice system outcomes. See Franklin E Zimring, 
The Great American Crime Decline (Oxford University Press, 2007) 76. 
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explanations. Thus, despite the limited number of interviews, it was possible to retrieve 
important knowledge, particularly since most interviewees are professionals with long 
careers within the criminal justice system.100  
Finally, on the matter of limitations, reference to interpretation and subjectivity is 
necessary. Across disciplines the issue of subjectivity in relation to verification and 
knowledge is recognized. Even physics has been described as ‘a dynamic interplay 
between storytelling and equation writing. Neither one stands alone, not even at the end of 
the day.’101 For quantum mechanics Christopher Fuchs has argued that the wave function 
does not describe the world — it describes the subjective knowledge of the observer.102 If 
that has been said in relation to a subject such as physics, then it is evident that the social 
inquiry field will produce much more argument as to the subjective interpretation of what 
has been observed. 103  Indeed, the socio-legal academic work in this thesis is the 
description of a single observer’s subjective knowledge. Thus on the issue of subjectivity 
the words of Virginia Woolf resonate: 
One can only show how one came to hold whatever opinion one does hold. One can 
only give one’s audience the chance of drawing their own conclusions as they observe 
the limitations, the prejudices, the idiosyncrasies of the speaker. 104 
The next chapter presents and explores the jurisdiction of Manitoba as a case 
study.
                                            
100 See, eg, Stake, above n 3, 64,67. 
101 Christopher Fuchs’ description of physics. Fuchs is a physicist at the University of Massachusetts and the 
developer and proponent of Quantum Bayesianism. Amanda Gefter, Interview with Christopher Fuchs, ‘A 
Private View of Quantum Reality’, Quanta Magazine (online), 4 June 2015 
<https://www.quantamagazine.org/20150604-quantum-bayesianism-qbism/>.  
102 Ibid. 
103 See, eg, Stake, above n 3, 71,79; Flyvbjerg, above n 10, 236–40. 
104 Virginia Woolf, A Room of One’s Own (Penguin Books, 1945) 4. 
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Chapter 4 The Results from the Manitoba Case Study 
 
1. Feminism, Local Activism and Policy Change 
In the 60s and 70s, North America was experiencing the second wave feminist 
movement, one that comprised a strong association between the activism of 
consciousness-raising groups and radical feminist theorists.1 The important work and 
contribution of feminist theorists and women’s groups to the new paradigms and 
discourses in relation to violence against women have been explored in chapter 2. 
Undeniably, just as with their United States counterparts, the Canadian feminists 
were central in bringing about legal reforms to rectify women’s inequality in society.2 
Their efforts were particularly prominent in the area of violence against women. 3 
Grassroots women’s organizations were the first to establish emergency shelters for 
abused women in the 1970’s.4 Combined lobbying efforts by women’s groups resulted in 
changes to laws addressing sexual violence and ‘a new paradigm of justice’ for 
responding to cases of domestic violence.5  
                                            
1 See Elizabeth Comack, ‘New Possibilities for Feminism “in” Criminology? From Dualism to Diversity’ 
[1999] Canadian Journal of Criminology 161, 161–164; Margaret E Keck and Kathryn Sikkink, Activists 
Beyond Borders: Advocacy Networks in International Politics (Cornell University, 1998) 174; Mala Htun and 
S Lauren Weldon, ‘The Civic Origins of Progressive Policy Change: Combating Violence against Women in 
Global Perspective, 1975-2005’ (2012) 106 American Political Science Review 548, 548–569. 
2 Elizabeth Comack and Gillian Balfour, The Power to Criminalize (Fernwood Publishing, 2004) 10,23. 
3 Ibid. 
4 Jane Ursel, Leslie M Tutty and Janice LeMaistre, What’s Law Got To Do With It? The Law, Specialized 
Courts and Domestic Violence in Canada (Cormorant Books, 2008) foreword, ix.  
5 E Jane Ursel, Report on Domestic Violence Policies and Their Impact on Aboriginal People (Aboriginal 
Justice Implementation Committee, 2001) 1,3; Jane Ursel, ‘His Sentence is My Freedom: Processing 
Domestic Violence Cases in the Winnipeg Family Violence Court’ in Leslie Tutty and C Goard, Reclaiming 
Self: Issues and Resources for Women Abuse by Intimate Partners (Fernwood, 2002). 
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The criminal justice system response to domestic violence began its significant 
transformation in the early 1980s.6 In May 1982, the Canadian House of Commons’ 
Standing Committee on Health, Welfare and Social Affairs submitted its report, Report on 
Violence in the Family—Wife Battering. The committee indicated in the report that police 
training usually instructed against the arrest of a batterer unless he was actually found 
hitting the victim, or unless the victim had suffered injuries that were ‘severe enough to 
require a certain number of stitches.’ 7  On July 8 1982, the House of Commons 
unanimously approved a motion that ‘Parliament encourage all Canadian police forces to 
establish a practice of having the police regularly lay charges in instances of wife beating, 
as they are inclined to do with any other case of common assault.’8 Indeed, one of main 
criticisms articulated by the women’s movement in regard to the way the criminal justice 
system addressed domestic violence was the fact that wife assault was treated differently 
from general assault cases. The parliamentary motion was received with ‘laughter and 
jeers’. 9  As a result, women’s organizations across Canada contacted Members of 
Parliament and were interviewed by the media.10 The issue received considerable public 
attention with the media recording the views of women’s organizations in a very powerful 
way, forcing the government to do something to rescue its reputation.11 The Solicitor 
General of Canada sent a directive to the Executive of the Canadian Association of the 
Chiefs of Police encouraging their cooperation in ensuring officers laid charges in all 
cases of wife assault in which there were reasonable and probable grounds to believe 
                                            
6 Ursel, Tutty and LeMaistre, above n 4. 
7 Standing Committee on Health, Welfare and Social Affairs, House of Commons, Report on Violence in 
the Family: Wife Battering (May 1982) in Final Report of the Ad Hoc Federal-Provincial-Territorial Working 
Group Reviewing Spousal Abuse Policies and Legislation (Department of Justice Canada) 9 
<http://www.justice.gc.ca/eng/rp-pr/cj-jp/fv-vf/pol/spo_e-con_a.pdf>.  
8 Canada, House of Commons Debates (8 July 1982) at 19119–19120 cited in Final Report of the Ad Hoc 
Federal-Provincial-Territorial Working Group, above n 7. 
9 Keri Sweetman, ‘Male MPs’ Guffaws at Wife Beating Query Enrage Female MPs’, The Ottawa Citizen (13 
May 1982) cited in Final Report of the Ad Hoc Federal-Provincial-Territorial Working Group, above n 7. 
10 Interview with Professor Jane Ursel (Winnipeg, 7 April 2005). 
11 Ibid.  
Indeed, in Canada, activism plays an important role in policy change. Tim Falconer provides a good 
account of the influence of activists in policy change in Canada, including in the area of violence against 
women, and its importance in strengthening democracy. In general Tim Falconer, Watchdogs and Gadflies: 
Activism from Marginal to Mainstream (Penguin, 2001). 
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that an assault had taken place.12 The Royal Canadian Mounted Police subsequently 
developed a national charging policy in February 1983. 13  The provincial Attorneys 
General over time followed this policy, thus responding to the complaints of women’s 
groups that there was a double standard in the justice system.14  
In the same year, at the provincial level, the Manitoba Minister of Justice and 
Attorney General, 15  Roland Penner, introduced a mandatory charging policy. 16  He 
directed the police to lay charges in all reported cases of spouse abuse if there were 
reasonable and probable grounds that a crime had occurred, irrespective of the 
relationship between perpetrator and victim, and regardless of the wishes of the victims.17 
Before the introduction of such a policy the practice, as described by interviewee Police 
Officer 007, was: ‘We would come to the house and if the woman didn’t want to press 
charges we would say here’s our book.’18 The directive issued by Attorney General 
Penner was also a response to the intensified lobbying by women’s groups in the 
Province.19 
The implementation of the national and provincial directives was the first step in a 
succession of policy changes intended to improve the criminal justice system response to 
domestic violence (see Table 2 below). As Ursel points out, the directive, which changed 
                                            
12 Final Report of the Ad Hoc Federal-Provincial-Territorial Working Group, above n 7, 10. 
13 Ibid. 
14 See Jane Ursel and Christine Hagyard, ‘The Winnipeg Family Violence Court’ in Ursel, Tutty and 
LeMaistre, above n 4, 96. 
15 The Minister of Justice and Attorney General is a cabinet minister in the government of Manitoba. See 
Department of Justice Act, RSM 2013, c J35.  
16 E Jane Ursel, ‘The Legal and Public Response to the New Wife Abuse Directive in Manitoba’ (1986) 28 
Canadian Journal of Criminology 171. 
17 Interview with Professor Jane Ursel (Winnipeg, 7 April 2014).  
18 Interview with police officer – code number 007 (Winnipeg, 25 March 2014). All three police officers 
interviewed reported that, before the Directive, when called to a residence over a domestic violence 
incident they would show the woman a notebook for her to sign if she did not want charges laid against her 
partner. 
19 Another critical related occurrence was the funding of a provincial committee on wife abuse in the fiscal 
year of 1982-83. The committee would prove to be crucial in overcoming the initial resistance to change.  
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one component of the criminal justice system, would, over time, affect the entire system 
leading to a sequence of policy changes.20 
Table 2 Relevant Policy Changes (Manitoba/Canada) 
Canadian Criminal Code and Supreme Court Decisions 
 
1983 – Spousal rape is established as a criminal offence  
1993 – Harassment is established as a criminal offence  
1993 – Supreme Court of Justice decision on exception to the hearsay rule 
1996 – Sentencing principles amended – domestic violence as an aggravating 
circumstance 
 
Provincial Initiatives  
 
1983 – Directive to police to charge in domestic violence cases 
1986 – Women’s Advocacy Program  
1987 – Policy guidelines to prosecutors to prevent re-victimization  
1990 – Specialized Family Violence Court 
1993 – Zero Tolerance Policy 
1998 – Victims’ Bill of Rights 
1999 – Introduction of rehabilitative remands 
2001 – Public Prosecutions Policy Directive on Domestic Violence 
 
 
2. The Evolution of a No-Drop Approach 
A. Introduction 
I. Domestic Violence under the Canadian Criminal Code 
Under the Canadian Criminal Code, which is applied across the Canadian 
provinces and territories, there is no specific offence of domestic violence. Domestic 
violence cases are recognised not by the charges brought against the accused, but by 
the intimate nature of the relationship between the victim and the accused.21 Having 
adopted the approach of characterizing domestic violence as a circumstance of 
aggravation to a general provision in 1996, the Canadian Criminal Code establishes in 
the sentencing principles section (s 718.2) the following: 
                                            
20 Ursel and Hagyard, ‘The Winnipeg Family Violence Court’, above n 4, 97. 
21 See, eg, Leslie Tutty et al, The Justice Response to Domestic Violence: A Literature Review (RESOLVE, 
2008) 3.  
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A court that imposes a sentence shall also take into consideration the following 
principles: (a) a sentence should be increased or reduced to account for any relevant 
aggravating or mitigating circumstances relating to the offence or the offender, and, 
without limiting the generality of the foregoing,  
(i) … 
(ii) evidence that the offender, in committing the offence, abused the offender’s 
spouse or common-law partner.  
Hence, batterers can be subject to a myriad of charges found in the Criminal 
Code 22  including physical assault in varying degrees, uttering threats, forcible 
confinement, sexual assault, criminal harassment, mischief, breaching existing court 
orders, and property crimes (such as theft and fraud).23  
It is important at this point to note that, as Victim Services Worker 008 observed, 
‘one of the limitations is that emotional abuse in not considered a crime’.24 The current 
Canadian Criminal Code leaves out the possibility of involving the criminal justice system 
in cases in which emotional and psychological violence has been perpetrated. This is a 
significant aspect to bear in mind as the thesis later analyses the reports on indications of 
deterrence, namely by looking into police-recorded crime and data on recidivism. 
 
II. The Criminal Process 
In order to better understand Manitoba’s policies and the evolution of the NDPP 
approach, some initial concepts must be revisited, and the criminal process explained.  
                                            
22 Ibid. 
23 These are some of the examples of charges laid against batterers provided by the interviewees. 
Interview with police officer – code number 006 (Winnipeg, 21 March 2014); Interview with police officer – 
code number 007 (Winnipeg, 25 March 2014); Interview with Crown Attorney – code number 011 
(Winnipeg, 26 March 2014). 
24 Interview with Victim Services Worker – code number 008 (Winnipeg, 26 March 2014). 
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As defined earlier, NDPP is a policy or rule that mandates law enforcement 
authorities to pursue investigations and prosecution regardless of the victims’ will. While 
the terminology “no-drop” appears in reports and academic articles concerning Canada,25 
throughout my research process in Manitoba, which included interviews with key 
professionals, such terminology is either not used or at times rejected. Nonetheless the 
approaches adopted in Manitoba over time coincide with the understanding of NDPP as 
defined in this thesis. This highlights the fact that, as criminal processes are quite distinct 
between jurisdictions, the terminology and substance of the components of the criminal 
process also differ. Some of these points of difference include: When do criminal 
proceedings start? What steps are taken in criminal cases? What in fact does 
prosecution mean? For instance, Tutty et al. rightly express concern in relation to the 
term “prosecuting” across jurisdictions not being straightforward — ‘does prosecution 
occur only after charges have been filed or when a district attorney threatens to file 
charges?’26 
In Canada prosecution is initiated by laying charges (or an information) before a 
justice of the peace.27 This means presenting an accusation in writing to a justice of the 
peace for his or her signature. This action equates with formally accusing a person 
before the court of committing a criminal offence. In the Province of Manitoba entry into 
the criminal justice system is determined by the police, since not only the investigation of 
criminal offending, but also the decision to lay charges, is within the powers of the 
police. 28  When laying charges the police must complete a case file containing all 
evidence collected during the investigation that determines that there are reasonable 
                                            
25 See, eg, Trevor Brown, ‘Charging and Prosecution Policies in Cases of Spousal Assault: A Synthesis of 
Research, Academic, and Judicial Responses’ (Department of Justice Canada, November 2000) iii, 1 
<http://www.justice.gc.ca/eng/rp-pr/csj-sjc/jsp-sjp/rr01_5/index.html>;  
Tutty et al, above n 21, 5. 
26 Tutty et al, above n 21, 7. 
27 Canadian Criminal Code s 455. Also RE Salhany, Canadian Criminal Procedure (Canada Law Book, 6th 
ed, 2013) vol 1 3.680, 3–22; Steve Coughlan and Glen Luther, Detention and Arrest (Irwin Law, 2010); Don 
Stuart, Canadian Criminal Law (Thomson Carswell, 5th ed, 2007). 
28 Along with their powers to keep the peace. Manitoba Prosecution Service, Investigating, and Laying a 
Charge - Role of the Manitoba Prosecution Service 
<http://www.gov.mb.ca/justice/prosecutions/stepbystep.html#1>.  
See also Coughlan and Luther, above n 27, 12. 
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grounds to believe that the accused committed the offence or offences for which he/she 
is being charged. 29  The case file is then passed to the Crown Attorney (public 
prosecutor)30 who will decide whether to proceed with the charges against the accused 
person.31 The prosecutor can substitute the charges laid by the police, or decide to stay 
the proceedings, or, if there are reservations that a conviction would result on the current 
evidence, recommend the police continue their investigation.32 This eloquent articulation 
of the role of the prosecutor was given by Justice Ivan Rand of the Supreme Court of 
Canada in 1954: 
It cannot be over-emphasized that the purpose of a criminal prosecution is not to 
obtain a conviction, it is to lay before a jury what the Crown considers to be credible 
evidence relevant to what is alleged to be a crime. Counsel have a duty to see that all 
available legal proof of the facts is presented … The role of the prosecutor excludes 
any notion of winning or losing; his function is a matter of public duty than which in 
civil life there can be none charged with greater personal responsibility.33 
The decision of the prosecutor to proceed with the charges is determined by two 
central principles: (a) the existence of sufficient evidence to substantiate the continuation 
of the proceedings, and (b) that the public interest requires a prosecution to be 
pursued.34 On the other hand, the prosecutor can instruct the clerk of the court to make 
an entry on the record that the proceedings are stayed by his or her direction at any time 
after charges have been laid and before judgment — s 579 of the Canadian Criminal 
Code.35 This will suspend the judicial proceedings until the prosecutor reinstates the case 
by giving notice to the clerk. Notice must be given within a year otherwise the 
proceedings shall be deemed never to have been commenced — s 579 (2) of the 
                                            
29 See Manitoba Prosecution Service, above n 28; Don Stuart, Ronald J Delisle and Tim Quigley, Learning 
Canadian Criminal Procedure (Carswell, 10th ed, 2010) 605. 
30 The terminology public prosecutor and Crown Attorney will be used here interchangeably. 
31 See Stuart, above n 27, 23–31. 
32 Ibid. 
33 Boucher v The Queen [1955] 16 SCR, 23–24.  
34 Manitoba Prosecution Service, above n 28; Stuart, Delisle and Quigley, above n 29, 605; Stuart, above n 
27. 
35 The term ‘stay of proceedings’ will be used interchangeably with dropped prosecution, since a stay of 
proceedings indicates that the case will not proceed to court. 
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Canadian Criminal Code, that is, the proceedings are nullified. Such power is known in 
common law as entering a nolle prosequi.36  
However, if a decision to proceed with the charges has been made, an 
arraignment hearing will follow. The arraignment of the accused, or reading of the 
charges, involves calling the accused to the bar of the court to plead to the charges made 
against him or her. After the reading of the charges set out in the indictment or 
information to the accused, he or she is called upon to plead to the charges, thus stating 
his/her position to the court — Canadian Criminal Code s 801.37  
An important practice is plea negotiation — a process also known as plea 
bargaining — in which the prosecutor and accused may negotiate charge(s) to which the 
accused will plead guilty and therefore to the sentence that will be recommended to the 
judge. The plea bargaining practice is used throughout Canada’s adversarial system of 
justice,38 and Manitoba is no exception, and is considered a ‘routine element in the 
exercise of prosecutorial discretion in Canada.’39 On the matter of plea bargaining, the 
2002 report of Verdun-Jones and Tijerino indicates that about 90% of Canada’s criminal 
cases are settled through guilty pleas with a great number being the result of a plea 
bargaining process.40 As a general rule, a plea of guilty functions as an admission of all 
the essential elements that are required to constitute the offence charged. Nevertheless, 
before entering a finding of guilt, the judge should be convinced that the facts presented 
by the prosecution support the plea.41  
                                            
36 Nolle prosequi is based upon the principle that since all criminal prosecutions are carried out in the name 
of the Crown, the Queen may, through her Attorney General intimate to the officer of the court that 
proceedings are stayed by her direction. Salhany, above n 27, vol 1, 6–72. 
37 See, eg, Joel E Pink and David C Perrier, From Crime to Punishment (Thomson Carswell, 6th ed, 2007) 
96–111, 206; Salhany, above n 27, vol 1, 6.49. 
38 See Pink and Perrier, above n 37, 209–21. On plea bargaining process see also, in general Simon N 
Verdun-Jones and Adamira A Tijerino, Victim Participation in the Plea Negotiation Process in Canada: A 
Review of the Literature and Four Models for Law Reform (Victims of Crime Research Series, Research 
and Statistics Division – Department of Justice Canada, 2002). 
39 Verdun-Jones and Tijerino, above n 38, 21. 
40 Ibid, iii. 
41 Salhany, above n 27, vol 1 6-52.2.  
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The wide prosecutorial discretion and the plea negotiation process, which do not 
exist in jurisdictions such as Portugal, can prove to be particularly useful in the resolution 
of domestic violence cases. However, if the plea negotiations are unsuccessful and the 
accused has pleaded not guilty, the trial is ready to begin.42  
The criminal proceedings thus begin with the police formally accusing the batterer 
of a criminal offence; and while for instance other authors define prosecution as the point 
in the criminal justice process when charges are laid against a perpetrator of domestic 
violence, in this thesis prosecution within the Manitoba jurisdiction is defined as the point 
in the criminal process when the Crown Attorney has decided to proceed with the 
charges laid against an accused person.  
 
B. From 1983 to 2012 – Three Decades under Evaluation 
Within the scope of this thesis the most important three moments in time in 
Manitoba’s adoption and evolution of an NDPP approach are 1983, 1993 and 2000. As 
already described, the first moment marks the Attorney General’s 1983 Directive to 
Charge domestic violence as for any other type of assault. The second moment marks 
the adoption of a Zero Tolerance Policy with mandatory arrest, and the third marks the 
reiteration and strengthening of that Zero Tolerance Policy. The story running through 
those three decades has two major themes: the development of a no-drop approach over 
time, and the evolution of solutions to the dilemma of the victim’s reluctance and refusal 
to testify.  
                                                                                                                                               
Given amendments to the Canadian Criminal Code the court may only accept a guilty plea if the court is 
convinced that the accused is willingly admitting to the essential elements of the offence and, in addition, 
the accused undoubtedly comprehends that the court is not bound by the agreement between the accused 
and the prosecutor. Pink and Perrier, above n 37, 206. 
42 See, eg, Pink and Perrier, above n 37, 96–111, 209–19. 
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I. The Development of the No-Drop Approach 
i. 1983 
In 1983 the Attorney General of Manitoba directed the police to lay charges in all 
reported cases of spouse abuse if there were reasonable and probable grounds that a 
crime had occurred. This meant the police could formally charge the suspect with 
committing a specific criminal offence under the Canadian Criminal Code — a decision 
that needs to be based on the evidence gathered and not dependent on the wishes or 
requests of the victim.43 According to Trevor Brown’s report on Canadian Charging and 
Prosecution Policies, by assigning the onus for laying charges to the police the victim 
could indicate to her abusive partner that the decision to proceed was not hers, and 
therefore, lessen the possibility of violent retaliation.44 The goals of such directives issued 
throughout Canada were to achieve a decline in the prevalence of domestic violence; 
increase certainty of a criminal justice response; and protect the victims.45 On Manitoba 
Ursel would write that the changes introduced by the Manitoba criminal justice system 
between 1983 and 1990 were to provide wife abuse victims with more protection.46 
As a result of the 1983 directive the number of spousal abuse cases coming to 
court increased,47 since — according to Police Officer 007 — ‘the police [would] charge, 
even when the women ask the charges to be dropped’.48 On the other hand, prosecutors 
were deciding whether to proceed with the case based both on the existence of sufficient 
evidence to substantiate the continuation of the proceedings, and public interest in 
requiring prosecution to be pursued. Although Ursel reported that the analysis of 1984 
                                            
43 While in Canada both the police and Crown Attorneys can lay charges, it is usual practice for the police 
to lay charges. Such is the case in Manitoba. Manitoba Prosecution Service, above n 28; Stuart, above n 
27, 23–31; Tutty et al, above n 21, 7.  
44 Brown, above n 25, iii, 1. 
45 Ibid. Also Johnson, Holly and Myrna Dawson, Violence Against Women in Canada: Research and Policy 
Perspectives (Oxford University Press, 2011) 88, 162, 165. 
46 E Jane Ursel, ‘Examining Systemic Change in the Criminal Justice System: The Example of Wife Abuse 
Policies in Manitoba’ (1990) 19 Manitoba Law Journal 529, 544. 
47 Ursel and Hagyard, ‘The Winnipeg Family Violence Court’, above n 4, 96–7; Ursel, ‘The Legal and Public 
Response to the New Wife Abuse Directive’, above n 16. 
48 Interview with police officer – code number 007 (Winnipeg, 25 March 2014). 
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figures indicated that 73% of cases stayed were the result of the victim refusing to 
testify,49 cases did proceed even when the victims were reluctant or uncooperative. 
Indeed, these cases were not treated differently, and victims were compelled to testify, 
according to Judge 012.50 Another judge reiterated — ‘we used to charge victims with 
contempt but it doesn’t happen anymore. We have charged victims with contempt and 
mischief when we didn’t treat the cases differently’.51 Such accounts of compellability of 
the victim to testify can be substantiated by the fact that in 1987 the prosecutions office of 
the Attorney General issued a policy guideline directing all prosecutors to guarantee that 
victims were not revictimized by charges of contempt of court when they refused to testify 
(Court Policy on Reluctant Witnesses).52 Ursel would write that this court policy resulted 
from the acknowledgment that treating a domestic violence case like any other case 
would only preserve and continue inequalities since the victims as witnesses were at a 
serious power disadvantage:53  
The processing of wife abuse cases was not to be treated as just the same as 
general assaults. The victim/witness in wife abuse cases should receive special 
supports (WAP) and special considerations as a result of their specifically 
disadvantaged position relative to men.54  
In fact, local activists and scholars reacted critically when they became aware that 
the victim could be subpoenaed and, if she failed to appear, could be prosecuted.55  
Noteworthy is the fact that the initial argument used to demand the intervention of 
the criminal justice system in domestic violence cases, that is, that wife abuse cases 
should be charged in the same way as other general assault cases, was now being 
                                            
49 Ursel, ‘The Legal and Public Response’, above n 16, 182. 
50 According to judge 012, ‘Not since the early trials we don’t compel the victim to testify when they don’t 
want to cooperate.’ Interview with judge – code number 012 (Winnipeg, 1 April 2014).  
51 Interview with judge – code number 016 (Winnipeg, 3 April 2014). As mentioned in the methodology 
chapter, the judges interviewed had been legal practitioners for the previous three decades, with all of them 
having served as Crown Attorney. 
52 Ursel, ‘Examining Systemic Change’, above n 46, 534.  
53 Ibid. 
54 Ibid, 534. 
55 Interview with Professor Jane Ursel (Winnipeg, 7 April 2014). 
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inverted — the argument became that once the criminal justice system was triggered, 
domestic violence cases within the system should be treated differently.  
This apparent inconsistency is explained by the fundamental issue which underlies 
the claims made by women’s groups in both instances — that the criminal justice 
practices as they stood perpetuated gender inequality. In the first instance women’s 
groups claimed that there was discriminatory police practice: the police treated cases of 
domestic violence as a private matter,56 thus making a distinction between general 
assault and assault against an intimate partner, the majority of which cases involved 
women.57 Their claim was a formulation of discrimination understood as a distinction or 
exclusion made on the basis of sex, that has the effect of impairing or nullifying the 
enjoyment or exercise by women of their rights to life and to physical and mental 
integrity, and as such, violated the principle of equality of rights. While an interpretation of 
domestic violence as a human rights violation was never overtly expressed, the 
discriminatory police practice in relation to domestic violence cases meets the concepts 
articulated by the Convention on the Elimination of all Forms of Discrimination against 
Women.58  
In the second instance — on the compellability of the victim to testify — women’s 
groups restated that the existence of a power inequality within the relationship between 
victim witness and perpetrator would be reinforced by the criminal justice system 
compelling the victim to testify. For that reason, the victim witness should receive special 
                                            
56 Interview with police officer – code number 006 (Winnipeg, 21 March 2014).  
57 Interview with police officer – code number 006 (Winnipeg, 21 March 2014); Interview with police officer 
– code number 007 (Winnipeg, 25 March 2014). During the interviews, all of the participants used “women” 
and “she” to refer to victims of domestic violence and made the point of explaining that using such 
language resulted from the fact the majority of the victims are women, although domestic violence can also 
be found in same sex relationships and can be perpetrated by women against men.  
58 See Convention on the Elimination of all Forms of Discrimination against Women, Preamble and article 
1. Convention on the Elimination of all Forms of Discrimination against Women, opened for signature 1 
March 1980, 1249 UNTS 13 (entered into force 3 September 1981). Canada signed the Convention in July 
1980 and ratified it in December 1981, being one of the first countries to sign and ratify the Convention. 
See United Nations Treaty Collection, Convention on the Elimination of all Forms of Discrimination against 
Women (Status at 07 December 2015) 
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-8&chapter=4&lang=en>. 
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consideration aimed at mitigating such inequality. This special consideration in the 
course of criminal proceedings falls within the concept of positive discrimination 
articulated in article 4 of the Convention on the Elimination of all Forms of Discrimination 
against Women. 
In the period that followed the Attorney General’s directive to charge, other 
important initiatives were undertaken. These included police recruit training on domestic 
violence (1986), the Women’s Advocacy Program (1986), and the growth of batterers’ 
treatment groups.59 The Women’s Advocacy Program was designed to support victims 
and facilitate the operation of the criminal justice system. The program offered, inter alia, 
information about criminal justice procedures, and the victims’ role as witnesses.60  
Furthermore, between 1985 and 1989 the local media often covered the 
‘outrageously light’ sentences handed down in domestic violence cases.61 This public 
scrutiny led the provincial Justice Department to create a specialized criminal court for 
family violence. The Family Violence Court opened its doors in September 1990.62 This 
court was mandated to manage all cases of family violence including intimate same-sex 
relationships, former intimate relationships, and violence against persons in a relationship 
of trust, dependency and/or kinship. The goals of the Family Violence Court were to 
avoid court delays, provide a sensitive and supportive environment for the victim witness, 
and deliver consistent and more suitable sentencing.63 The most frequent sentence 
handed down prior to the implementation of the Family Violence Court was a conditional 
                                            
59 Manitoba was the first province to introduce specialized units in Corrections to provide treatment to 
offenders. E Jane Ursel, Marlene Bertrand and Ron Perozzo, Lavoie Inquiry Implementation Committee 
Final Report (November, 1998) University of Manitoba 
<https://umanitoba.ca/centres/resolve/media/Lavoie_Inquiry.pdf>. 
60 Ursel, ‘Examining Systemic Change’, above n 46, 534. 
61 E Jane Ursel, ‘The Possibilities of Criminal Justice Intervention in Domestic Violence: A Canadian Case 
Study’ (1996-1997) 8 Current Issues in Criminal Justice 263, 265; Ursel and Hagyard, ‘The Winnipeg 
Family Violence Court’, above n 4, 96. 
62 Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 265. 
63 Ibid. 
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discharge with unsupervised probation for an offender convicted of assaulting a 
spouse.64 
Despite all these innovations in the Manitoba’s criminal justice system, the first 
decade ended with a much publicized inquiry into a number of domestic homicides that 
led to an alteration in the directive to charge policy.65 As judge 016 commented: ‘some of 
the changes came in the sequence of tragedies’.66  
 
ii. 1993 
As a result of widely publicized domestic homicides, in 1990 Manitoba Justice 
Minister Jim McCrae commissioned a special review into the administration of justice with 
the purpose of determining whether procedures in relation to domestic violence cases 
ensured that victims were being adequately protected and sensitively treated by the 
justice system. Under its terms of reference the review would examine, inter alia, 
investigation and law enforcement procedures, processing of charges, and interim 
procedures pending trial and sentence. The result was the Pedlar Report released in 
1991.67 This report indicated that the 1983 policy was being applied unevenly and that 
gaps existed in relation to policing, prosecution and judicial response.68 The report made 
75 recommendations of which 45 were already underway, or would otherwise be 
immediately implemented. Such measures included directing police to lay charges in all 
cases of partner abuse where evidence exists; mandatory prosecution of all partner 
abuse offences where evidence existed; development of standard policies throughout the 
                                            
64 Ibid. 
65 Ibid, 266. 
66 Interview with judge – code number 016 (Winnipeg, 3 April 2014). 
67 Dorothy Pedlar, a Winnipeg Lawyer, led and authored the Domestic Violence Review, known as the 
Pedlar Report. See Manitoba Government News Release, ‘McCrae Appoints Domestic Violence Review 
Committee’ (Media Release, 6 December 1991) 
<http://news.gov.mb.ca/news/archives/1991/12/1991-12-06-
mccrae_appoints_domestic_violence_review_committee.pdf>. 
68 See, eg, Anne McGillivray and Brenda Comaskey, Black Eyes All of the Time: Intimate Violence, 
Aboriginal Women, and the Justice System (University of Toronto Press, 1999) 90. 
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justice system to ensure domestic violence is dealt with as a priority and in a consistent 
manner; and the expansion of the Family Violence Court to locations outside Winnipeg.69 
In July 1993, one decade after the Attorney General’s directive to charge, a new 
charging protocol was introduced due in large part to the results of the Pedlar inquiry.70 
The protocol, characterized as the Zero Tolerance Policy,71 introduced a mandatory 
arrest policy and ‘discretion was taken away from the police.’72 Until 1993 the police had 
retained the discretion to decide which reported cases to charge.  The Zero Tolerance 
Policy now mandated that police officers had to lay charges in all reported cases of 
domestic violence. All discretion was removed from the police level and transferred to the 
Family Violence Court Crown Attorney’s unit.73 In turn, Crown Attorneys continued to 
assess whether to continue with charges based on the same principles of the existence 
of sufficient evidence and public interest.  
Still, the second decade witnessed another public inquiry into the systems in place 
for dealing with domestic violence, prompted by the high profile murder of Rhonda Lavoie 
by her husband Roy, from whom she was separated. The inquiry was commissioned in 
1995 to investigate their deaths. In January 1995, Rhonda and Roy Lavoie had been 
found dead in a van, the result of a murder-suicide. Roy had previously threatened to kill 
his wife if he could not be with her. He had been charged with uttering threats to kill and 
breaching the conditions of his bail which prohibited contact with his wife. He had been 
released under strict conditions. Following their deaths, the Honourable Perry W 
Schulman was appointed to assess how the criminal justice system had responded to the 
situation; whether that response had been appropriate; and also to determine whether 
appropriate systems and processes existed within the criminal justice system to 
adequately meet the needs of all domestic violence victims and offenders. The Schulman 
report was submitted to the Minister of Justice in 1997 with recommendations, a 
                                            
69 Manitoba Government News Release, ‘Domestic Violence Review Recommendations’ (Media Release, 
29 October 1991)  
<http://news.gov.mb.ca/news/archives/1991/10/1991-10-29-
domestic_violence_review_recommendations_released.pdf>. 
70 See Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 266. 
71 Ibid. 
72 Interview with police officer – code number 006 (Winnipeg, 21 March 2014).  
73 See Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 266. 
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significant number of which were later implemented.74 The Lavoie case stressed the 
difficulty of assessing risk when deciding whether the accused should be on remand or 
released on bail. Indeed, as one of the judges interviewed admitted: ‘assessing the risk is 
always a big challenge.’75 However, the Zero Tolerance Policy remained unaltered. 
 
iii. 2000 
In February 2000 yet another case of spousal homicide reverberated in the media 
bringing attention to the issue of domestic violence. A man with previous records of 
domestic violence killed his wife and her sister. The sister had called 911 four times 
before the dispatcher sent a car out. On the last 911 communication, the sister was being 
stabbed to death in the middle of the call.76 In April 2000, the Prosecution Service of the 
Manitoba Department of Justice reasserted the Zero Tolerance Policy by issuing a policy 
directive on domestic violence.77 The policy statement reads:  
The Attorney General's policy regarding domestic violence is straightforward: there is 
zero tolerance. This means the discretion conferred on those responsible for 
enforcing the criminal law ought, at each stage of the proceedings, to be exercised in 
favour of sanctions where a lawful basis to proceed exists. In practical terms, this 
requires that where there is evidence to support charges, they will be laid. Where 
there is evidence to support conviction, the case will proceed to trial as soon as 
possible. If a judge errs at the trial, or imposes an inappropriate sentence, an appeal 
will be taken to a higher court. …78 
Under this policy police officers are required to lay criminal charges where there 
are reasonable grounds to believe that a criminal offence has been perpetrated.79 
                                            
74 Commission of Inquiry into the deaths of Rhonda Lavoie and Roy Lavoie (1995-1997), ‘Inquiry into the 
Deaths of Rhonda and Roy Lavoie’ in McGillivray and Comaskey, above n 64, 90–2. 
75 Interview with judge – code number 012 ((Winnipeg, 1 April 2014). 
76 Ursel and Hagyard, ‘The Winnipeg Family Violence Court’, above n 4, 118–note 1. 
77 Manitoba Department of Justice Public Prosecutions, Policy Directive - Guideline No 2:DOM:1 Domestic 
Violence (13 April 2000). This document was provided by one of the public prosecutors interviewed.  
78 Ibid, 1. 
79 Ibid, 2. 
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Charges, however, should not be laid automatically but when the officer is satisfied that 
there are reasonable grounds, substantiated on the existing evidence, to do so. Crown 
Attorneys are then expected to continue with criminal proceedings except if, at some 
stage of the proceedings, it becomes evident that there is no longer a reasonable 
prospect of conviction.80 The policy points out that (a) the charges should proceed unless 
the evidentiary foundation supporting the case collapses; (b) evidence must be judged 
against the "reasonable expectation of conviction" — a standard common to most 
jurisdictions throughout Canada; and (c) proceedings should not be dropped except if it 
becomes evident that there is no longer adequate evidence to maintain charges.81 
Moreover, the policy establishes that every effort should be made to encourage 
victim/witnesses to testify, including putting such witnesses on the stand: the more 
serious the offence, the more appropriate it is to take all reasonable steps to compel 
testimony.82 The general guidelines concerning the prosecution of domestic violence 
cases establish that a victim who decides not to testify should not be prosecuted for 
charges, for example, of public mischief, as a result of her failure to testify, save when 
special or unusual circumstances exist.83 A victim who fails to attend court in answer to a 
subpoena or who refuses to answer questions is in contempt of court. However, Crown 
Attorneys may only move to cite such witnesses for contempt with the authorization of 
the Supervising Senior Crown Attorney of the Family Violence Unit or the Director of 
Prosecutions.  
This policy directive on domestic violence remains current.84 
While the labelling of no-drop may be one that local practitioners reject, and 
instead characterize the practice in their jurisdiction with descriptors such as Zero 
Tolerance, or “vigorous prosecution with mandatory arrest and charging”, 85  the 
                                            
80 Ibid, 2. 
81 Ibid, 3. 
82 Ibid, 2. 
83 Ibid, 4. However, pursuing prosecution of a victim/witness requires assent by the supervising senior 
Crown Attorney of the Family Violence Unit or the Director of Prosecutions. 
84 Interview with Crown Attorney, code number – 011 (Winnipeg, 26 March 2014). 
85 Interview with Crown Attorney, code number – 011 (Winnipeg, 26 March 2014); Interview with Crown 
Attorney, code number – 014 (Winnipeg, 2 April 2014). Interviewees in general stated that the Province 
does not have a NDPP.  
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jurisdiction is aligned with the international standards on criminal prosecution regarding 
domestic violence cases. That is because Manitoba not only pursues prosecution of 
domestic violence cases, but also criminal proceedings are contingent upon the 
existence of reasonable grounds that a crime has occurred, on the public interest, and on 
‘not leaving it up to the victim whether or not a charge [should] be laid.’86 
 
II. The Winnipeg Court Outcomes 
i. From 1983 to 1990 
Ursel’s studies reported that between 1983 and 1989 the number of individuals 
charged with domestic violence related offences increased, rising from 629 in 1983 to 
1137 in 1989 — an increase of 80.8% in the period of 1983-89 (see Table 3 below). 
According to Statistics Canada and the City of Winnipeg, the population growth rate in 
Winnipeg for the period of 1981-1986 was 5.3% and for 1986-1991 was 3.5%.87  
Table 3 Individuals Charged – Winnipeg 1983/89 
Years Individuals Charged 
year to year 
change 
 N % 
1983 629 
 1984 640 1.7 
1985 859 34.2 
1986 957 11.4 
1987 922 -3.7 
1988 990 7.4 
1989 1137 14.8 
1983/89 6134 80.8 
Data Source: Ursel, ‘Examining Systemic Change’ and ‘The Legal and Public Response’88 
                                            
86 Interview with Crown Attorney, code number – 014 (Winnipeg, 2 April 2014). 
87 The City of Winnipeg, Winnipeg's Neighborhood Profiles: Census Data (1996) 1 
<http://winnipeg.ca/census/1996/data/00-06.pdf>. 
88 The information regarding the numbers of individuals charged in the period 1983-89 was retrieved from 
Ursel, ‘Examining Systemic Change’, above n 46, 540, 545; Ursel, ‘The Possibilities of Criminal Justice 
Intervention’, above n 61, 267. 
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Despite the rise in the general population in Winnipeg, there was a more 
precipitous rise in the number of individuals charged occurred in Winnipeg from the 
outset of the implementation of the 1983 directive such that, in that same year, the 
Winnipeg court reserved two days a week to manage the increased volume of domestic 
violence cases.89 
In an examination of a sample of domestic violence cases (n = 1,877) processed 
in Winnipeg from 1983-87, Ursel found that apart from the small drop in 1987, the 
number of individuals charged rose steadily over the period (Table 4). However, Ursel 
also reported that the yearly rate of cases dropped by public prosecutors remained fairly 
stable, with the exception of 1986. 
Table 4 Court Outcomes — Winnipeg 1983/87 
Years 
Individuals 
Charged 
(Sample) 
Cases 
Prosecuted Cases Dropped 
Victim 
Reluctance 
as a Reason 
for Stay 
Convictions-to-Charged 
 N N N % % % 
1983 373 250 123 33 95 48 
1984 393 268 125 32 85 64 
1985 522 360 162 31 30 63 
1986 336 242 94 28 34 64 
1987 253 172 81 32 18 − 
1983/87 1877 1292 585 31   
Data Source: Ursel, ‘Examining Systemic Change’90 
One possible explanation ventured for the slight deviation from trend in 1986 could 
be that more cases proceeded to court with reluctant victims as witnesses being put on 
the stand.91 This explanation can be supported by the issuing that year of the Court 
                                            
89 Ursel, ‘Examining Systemic Change’, above n 46, 531; Ursel, ‘The Legal and Public Response’, above n 
16, 172. 
90 The numbers and percentages in on Table 4 were retrieved from Ursel, ‘Examining Systemic Change’, 
above n 46, 543–5. 
91 Indeed, according to Ursel’s earlier study that looked into the legal response to the new Directive, 
victims’ refusal to cooperate was the major reason why attrition at the Crown level was 41% of all wife 
abuse charges in Winnipeg in 1983, and 73% in 1984. Ursel, ‘The Legal and Public Response’, above n 
16, 173, 182 – reference 6. From Ursel’s interviews with prosecutors and police officers it was possible to 
determine that the majority of the cases did not proceed because of the victims’ refusal to testify.  
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Policy on Reluctant Witnesses and the picking up of cases dropped the following year. 
Notwithstanding, Ursel reported that within the period 1983-87, the jurisdiction witnessed 
an increasing rate of victim’s cooperation. This information was based on the declining 
rate of dismissals for want of prosecution, and the declining rate of “victim reluctance” 
cited by the Crown as a reason for stay.92 Further, a suggestive reduction in victims’ 
reluctance occurred in 1987, which might have resulted from the introduction of the 
Women’s Advocacy Program — an explanation offered by Ursel.93 
The data from the sample also suggests that the rate of convictions increased in 
the year following the implementation of the directive to charge — a rise in convictions 
from 48% in 1983 to 64% in 1984 (see Table 4 above). According to Ursel the majority of 
the cases that proceeded to court in this period resulted in a conviction.94  
However it should be noted that while Ursel’s studies delivered important 
information as to the impact of the new directive, the data on the attrition rate at the 
police level is negligible. The earlier study conducted by Ursel that looked into reported 
and charged wife abuse cases in Manitoba in 1983 provided some indication regarding 
attrition at the police level. Based on the number of domestic calls to the Winnipeg’s 
Police district 3 over the first semester of 1983, Ursel estimated that the charge-to-call 
ratio in this Winnipeg district was 9% — thus suggesting a high attrition rate at the police 
level.95 The importance of the data on attrition at the police level results from the fact that 
it is the police who determine which reported incidents enter the criminal justice system. 
Furthermore, on the sentencing level concerns grew in relation to the 
appropriateness of certain sentences being handed down in domestic violence cases, 
with workers in the field commenting for instance that fining the convicted perpetrators 
provided little useful in the way of deterrence.96 The local press quickly made headlines 
out of those domestic violence court cases that ended in what they felt were 
                                            
92 Ursel, ‘Examining Systemic Change’, above n 46, 544. 
93 Ibid, 545. A dismissal for want of prosecution occurs when the Crown is not in a position to proceed on 
the trial date. The Crown may, instead of entering a stay of proceedings, allow the case to be dismissed for 
want of prosecution. See Supreme Court of Canada Rourke v The Queen [1978] 1 SCR 1021, 1032. 
94 Ursel, ‘Examining Systemic Change’, above n 46, 544. 
95 Ursel, ‘The Legal and Public Response’, above n 16, 175–77.  
96 Ursel, Examining Systemic Change’, above n 46, 544. 
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“disproportionately light” sentences.97  The most frequent disposition was conditional 
discharge with unsupervised probation,98 followed by fines.99 With such pressure from the 
press, the then government of Manitoba, which had included “getting tough” on family 
violence in its policies in the run-up to an election, decided to create a specialized 
criminal court for family violence cases.100 In September 1990 the Winnipeg specialized 
Family Violence Court was established, the first of its kind in North America.101 The 
components of the specialization included a special unit of prosecutors; judges allocated 
on the basis of their interest and experience in adjudicating family violence cases; and 
victims’ support programs. Also, as mentioned above, the goals of the Family Violence 
Court were, inter alia, to deliver consistent and more suitable sentencing. According to 
Ursel, with the Family Violence Court in operation, the frequent disposition of conditional 
discharge changed to two years supervised probation and court mandated treatment, 
followed by imprisonment if the perpetrator did not comply or further offended.102 Further, 
                                            
97 Ibid. 
98 According to section 730.(1) of the Canadian Criminal Code,  
where an accused, other than an organization, pleads guilty to or is found guilty of an offence, 
other than an offence for which a minimum punishment is prescribed by law or an offence 
punishable by imprisonment for fourteen years or for life, the court before which the accused 
appears may, if it considers it to be in the best interests of the accused and not contrary to the 
public interest, instead of convicting the accused, by order direct that the accused be 
discharged absolutely or on the conditions prescribed in a probation order made under 
subsection 731(2).  
Common conditions contained in a probation order are, inter alia, report to a probation officer, perform a 
number of hours of community service; not to have contact with named individuals, not to go to certain 
locations and/or not to consume alcohol. See, eg, Parliamentary Information and Research Service, 
Parliament of Canada, Conditional Sentences (21 December 2005) 
<http://www.parl.gc.ca/content/lop/researchpublications/prb0544-e.htm>; The Canadian Bar Association, 
Conditional Sentences, Probation And Discharges  
<http://www.cbabc.org/For-the-Public/Dial-A-Law/Scripts/Criminal-Law/203>; Manitoba Corrections, 
Manitoba Prosecutions Services, Royal Canadian Mounted Police, Winnipeg Police Services, Probation 
Breach Criteria Report and Recommendations 2 
<https://www.gov.mb.ca/justice/publications/pubs/probation_breach_criteria.pdf>. 
99 Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 265. 
100 Ibid. 
101 Ursel, ‘Examining Systemic Change’, above n 46, 529. 
102 Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 266. 
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as a result of the high number of domestic violence offenders being sentenced, the 
correctional institutions needed to restructure to accommodate not only the rise in prison 
numbers, but also to provide treatment for the batterers.  
 
ii. From 1990 to 2002  
An Increase in Charging Numbers 
In the second decade after the establishment of the Directive to Charge, the 
number of cases that entered the criminal justice system through the Family Violence 
Court increased dramatically. Charges laid by the Winnipeg police increased from 1,444 
in 1990/91 to 3,120 in 1997/98 — an increase of 116.1% in the eight-year period (see 
Table 5 below).  
Table 5 Number of Cases Charged 1990-98 (Winnipeg) 
Years Cases Charged 
year to year 
change 
 
N % 
1990/91 1444 
 1991/92 2325 61.0 
1992/93 3243 39.5 
1993/94 3743 15.4 
1994/95 3354 -10.4 
1995/96 3236 -3.5 
1996/97 3084 -4.7 
1997/98 3120 1.2 
1990-98 23549 116.1 
Data Source: Ursel, ‘Report on Domestic Violence Policies’ 103 
By contrast, the City of Winnipeg reported that the city population growth rate in 
the period 1991-1995 was only 0.3% and 0.1% for 1996-2000.104 Further, according to 
                                            
103 The numbers on Table 5 pertaining to domestic violence cases charged by the Winnipeg Police were 
retrieved from EJ Ursel, Report on Domestic Violence Policies and their Impact on Aboriginal People 
(RESOLVE, 2001) 12  
<www.ajic.mb.ca/domestic.pdf>. 
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Statistics Canada, the overall crime rate throughout Canada had been falling since 
1991.105  
Ursel asserts that the institution of the Family Violence Court had an impact on 
increasing charging rates as important as the 1983 Directive to Charge.106 For the year 
1990/91 the number of domestic violence cases charged rose to 1,444 from a previous 
1,137 (see Tables 3 and 5 above). The year after the implementation of the Family 
Violence Court (1991/92) the charges rose to a new height of 2,325, an increase of 61% 
in one year. In this decade another factor also contributed to the increase of charging 
rates — the introduction of the Zero Tolerance Policy in 1993. The number of cases 
charged peaked that year with 3,743 domestic violence cases being charged in 
1993/94.107 
However, other factors contemporaneous with the Zero Tolerance Policy might 
also have affected the numbers after 1993. In that same year the Canadian Criminal 
Code was amended to introduce criminal harassment as an offence. It seems logical that 
the criminalization of harassment behaviour would increase the number of domestic 
violence cases brought before the court. 
Nonetheless, by contrast with the previous decade, while this period witnessed an 
increase in the number of individuals charged, the percentage of cases dropped also 
increased from 1990 onwards. 
                                                                                                                                               
104 See City of Winnipeg, Population, Housing and Economic Forecasts for the Winnipeg CMA and the City 
of Winnipeg (April 2013) 7  
<http://www.winnipeg.ca/cao/pdfs/population_forecast.pdf>. 
105 According to Statistics Canada, in 2013, the police-reported crime rate was at its lowest point since 
1969. Overall police-reported crime rate in Canada has been falling for more than 20 years (from 1991 to 
2013). See Statistics Canada, Canada's Crime Rate: Two Decades of Decline 
<http://www.statcan.gc.ca/pub/11-630-x/11-630-x2015001-eng.htm>. 
106 Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 267. One possible critique of 
Ursel's data interpretation is that a test of statistical significance would be required to assess whether there 
were statistical differences or associations between the variables. See, eg, Leslie M Tutty and Jennifer 
Koshan, ‘Calgary’s Specialized Domestic Violence Court: An Evaluation of a Unique Model’ (2013) 50(4) 
Alberta Law Review 731, 738–41. However, proportionate differences are observable in Ursel's work.   
107 See also, Ursel and Hagyard, ‘The Winnipeg Family Violence Court’, above n 4, 103. Still, as in the 
previous period, the statistics on attrition at the police level are negligible.  
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An Increase in the Rates of Cases Dropped  
Ursel’s on-going study of Family Violence Court outcomes (all recorded cases) 
showed that the stay rate for domestic violence cases was 22% in 1990/91, 28% in 
1991/1992, and increased exponentially in the following years to 47% in 1997.108 Despite 
the specialization of the Family Violence Court and the introduction of the 1993 Zero 
Tolerance Policy, the various reports produced by Ursel on this decade uncover an 
increase in the attrition rate at the prosecution level, in comparison to the previous 
1983/1990 period.109 
Two concomitant possibilities to explain such a trend were offered by Ursel. The 
first relates to concerns about avoiding revictimization of the victim/witness. By 1997 
Ursel would report in her qualitative assessment of the introduction of the Family 
Violence Court that a change in the definition of success at the prosecution level had 
occurred.110 While in the past the definition was measured by obtaining a conviction, the 
specialization introduced by the Family Violence Court and the restructured policy for 
prosecuting cases had shifted the understanding of success away from such a paradigm. 
With the specialization, the policy on prosecution was tweaked: in all cases rigorous 
prosecution should be practised, but not at a cost to the victim — a change that reflected 
consideration of the complex nature and dynamics of domestic violence.111 Confirming 
such reasoning Prosecutor 011 declared that prosecutors proceed with the case if  
there is a reasonable expectation of conviction and usually the evidence comes from 
the victim. And so if she’s not cooperative and we [the prosecutors] don’t have a 
likelihood of conviction we stay the proceedings. We don’t compel the victim; we don’t 
want to penalize women who don’t want to participate. It is a very rare situation that 
we force the victim to testify.112  
                                            
108 EJ Ursel, ‘Winnipeg Family Violence Court Report’ in Valerie Pottie Bunge and Daisy Locke (eds), 
Family Violence in Canada: A Statistical Profile 2000 (Canadian Centre for Justice Statistics, 2000) 45–6. 
109  Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 269–73; Ursel, Report on 
Domestic Violence Policies, above n 103, 28–9. 
110 Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 271. 
111 Ibid, 271–2. 
112 Interview with Crown Attorney – code number 011 (Winnipeg, 26 March 2014). 
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Public Prosecutor 014 likewise stated ‘if she is unwilling to testify then the 
prosecutor no longer has a case’.113 
 The second explanation for the increase in cases dropped is in fact the 
implementation of the Zero Tolerance Policy in 1993. The Zero Tolerance Policy 
removed discretion from the police in relation to which incidents to charge and required 
that all reported cases result in mandatory arrest and charge. Consequently part of the 
filtering previously carried out by the police was passed on to the prosecution — not all 
cases charged by the police had sufficient evidence to proceed.114 In fact, according to 
Police Officer 006 ‘initially there was a misinterpretation of the policy. If there was a 
reported incident the police would arrest, including dual arrest.’115 Police Officer 006 
further informed that over time the police  
had to refine it [policy] and go with the primary assault, we [the police] look at context, 
the all circumstances, looking into offence and defensive wounds, arrest only the 
primary aggressor, and only charge one party.116  
The account of dual arrest was backed by Public Prosecutor 011 who reported 
that ‘at some point of the Zero Tolerance they [police] were charging both parties.’117 
Such a consequence was also reported by the other two police officers interviewed. On 
the impact of mandatory arrest and charge, Police Officer 007 further stated that ‘it was 
                                            
113 Interview with Crown Attorney – code number 014 (Winnipeg, 2 April 2014). In the first six years that the 
Family Violence Court was in operation no victim was held in contempt of court and if the victim did not 
show up for the court date the warrant was cancelled in two weeks. Ursel, ‘The Possibilities of Criminal 
Justice Intervention’, above n 61, 272.  
114 The data suggests that prior to the Zero Tolerance Policy the police would draw up a prognosis on court 
outcome based on the evidence available, similar to the one conducted by prosecutors. 
115 Interview with police officer – code number 006 (Winnipeg, 21 March 2014). 
116 Ibid. 
117 Interview with Crown Attorney – code number 011 (Winnipeg, 26 March 2014). According to Ursel and 
Hagyard dual arrests occurred in 5.5% of the incidents before the Zero Tolerance and Mandatory Arrest 
Policy. With the introduction of such a policy, dual arrests occurred in 7% of the incidents in the year 1993-
94. The highest rate of dual arrest occurred in 1997-98 when it reached 9%, having dropped to 7% in 2000. 
Ursel and Hagyard, ‘The Winnipeg Family Violence Court’, above n 4, 104. 
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very common for most police resources to be tied up with domestic violence cases 
around the clock.’118 
Notwithstanding the increase in attrition rate at prosecution level, some of the 
cases dropped involved deferred prosecution. ‘If the offence is not very serious and he’s 
willing to work on counselling we stay the proceedings’ reported Public Prosecutor 
011.119 That means that the accused accepted and observed and completed certain 
conditions (eg counselling, and peace bond) within a period of time, after which the case 
was dropped.120  
Within the decade 1992-2002, 12% of the cases dropped had some condition 
applied to the accused. By the end of the decade — the period from 2000-2002, the 
figure had risen to 17%, nearly double the 9% of cases for the period of 1992-1994. This 
increase in the proportion of cases dropped that had some condition applied to the 
accused might be the result of the introduction of ‘testimony bargaining’121 in the mid-
nineties, a procedure that will be explained next. 
Table 6 Numbers on Court Outcomes 1992/2002 (Winnipeg)  
Years Individuals Charged 
Cases 
Dropped 
Dropped 
With 
Consequences 
Convictions Set Down for Trial 
    
Guilty 
Pleas 
Guilty 
Verdict  Guilty Verdict 
 N % % % % N N % 
1992-94 7469 43 9 44 4 960 332 35 
2000-02 7586 43 17 54 1 216 101 47 
1992-02 30546 47 12 46 2 − − − 
Data Source: Ursel and Hagyard, ‘The Winnipeg Family Violence Court’122 
                                            
118 Interview with police officer – code number 007 (Winnipeg, 25 March 2014). 
119 Interview with Crown Attorney – code number 011 (Winnipeg, 26 March 2014). 
120 Ursel and Hagyard, ‘The Winnipeg Family Violence Court’, above n 4, 108. 
121 Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 272. 
122 The numbers and percentages in this table were retrieved from Ursel and Hagyard, ‘The Winnipeg 
Family Violence Court’, above n 4, 111. The numbers presented by Ursel and Hagyard comprise the total 
population of individuals accused, and calculate the stay rate and the conviction rate from the point of 
arrest. 
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An Increase in Conviction Rates 
According to the data provided by Ursel and Hagyard, the conviction rate in the 
Family Violence Court increased in the period from 1992 to 2002 due to the considerable 
increase in guilty pleas (see Table 6 above). The conviction rate rose from 48% in the 
period 1992-94 to 55% in 2000-02. The data suggests that the increase in guilty pleas 
was the result of a strategy devised by the Crown.123 Victims’ cooperation with the 
prosecution is the major challenge in relation to cases proceeding to trial or the 
imposition of some form of consequence on the perpetrator. Lack of cooperation leads to 
a high number of cases being dropped and the perpetrator getting away without 
sanctions. To counter this problem, in the mid-1990s the Crown Attorney’s unit devised a 
‘creative strategy’ — testimony bargaining, which is centred on the Crown negotiation 
with the victim/witness.124 Analogous to plea bargaining — one of the main practices in 
the adversarial setting — the Crown asks the victim/witness what she would ideally like to 
see happen when she indicates that she will not testify.125 In many cases the victim does 
not want the partner to be sent to jail and just wants the violence to stop. In such cases, 
the prosecutor proposes to drop the most serious charge, which could end in a jail 
sentence, and recommends probation and court mandated treatment in exchange for the 
victim/witness’ cooperation.126 If an agreement is reached, the prosecutor notifies the 
defence that the victim/witness is willing to testify and that the case will be resolved 
through plea bargaining. 127  In those cases in which the victim/witness declines to 
cooperate (for instance, the woman does not want her partner to have a criminal record), 
the Crown recommends deferred prosecution and a potential stay of proceedings if the 
perpetrator observes the conditions imposed.128  
                                            
123 Ursel and Hagyard, ‘The Winnipeg Family Violence Court’, above n 4, 110. 
124 Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 272. 
125 Ibid. 
126 Ibid. 
127  Ibid. In the cases in which plea bargaining has been employed, the prosecutor and accused 
successfully establish the nature of the charges laid against the accused. As such, the parties to a 
successful plea bargaining possess actual power to exercise significant influence over the sanctions 
inflicted by the trial judge, given that sentencing is constructed on the charges brought against the accused. 
Verdun-Jones and Tijerino, above n 38, iii. 
128 Ursel and Hagyard, ‘The Winnipeg Family Violence Court’, above n 4, 108. 
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Yet another strategy has been available to prosecutors since 1993 that would 
affect the likelihood of conviction. Since 1993 prosecutors have encouraged the police to 
take photos and audiotape victims’ statements at the time of the incident — referred to as 
‘KGB statements’ in reference to the case R v KGB. These may allow the case to 
proceed to trial.129 This type of evidence has been found admissible in court since 1993 
when the Supreme Court of Canada in R v B(KG)130 admitted an exception to the rule of 
hearsay. Hearsay evidence is presumptively inadmissible because usually it is not 
possible to test its reliability. In R v B(KG) the Supreme Court of Canada held that in 
limited circumstances a prior inconsistent statement could be used for its truth if it was 
found to be necessary and reliable. The Supreme Court pointed out, however, that a 
higher standard of reliability had to be met to permit the admission of such statements for 
their truthfulness because of their inherent unreliability. Thus the Supreme Court of 
Canada established three requirements for the admission of such statements: they must 
be given under oath; the declarant must be given a warning regarding perjury; and the 
statement must be videotaped.  
It is likely that the use of KGB statements in Winnipeg’s Family Violence Court 
would assist in obtaining a conviction, particularly since ‘we [the police] are using KGB 
statements more often’ — Police Officer 015.131  
 
iii. The Third Decade and the Front End Project 
In the decades that followed the implementation of the Directive to Charge, and 
especially since the establishment of the Family Violence Court and the Zero Tolerance 
Policy, the Crown Attorney’s unit saw a dramatic increase in its caseload and, by the 
beginning of the millennium, the Court had a backlog of cases.132 The key judicial actors 
— judges, prosecutors, and defence lawyers — spent many of their working hours in 
                                            
129 KGB statements were mentioned in the interviews with police officers, prosecutors, and judges in 
relation to obtaining testimony from the victim on tape that can later be used at trial.  
130 Supreme Court of Canada, R v B(KG), [1993] 1 SCR 740.  
131 Interview with police officer – code number 015 (Winnipeg, 2 April 2014). 
132 Interview with Judge – code number 016 (Winnipeg, 1 April 2014). 
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court, and in many cases there were frequent adjournments for various reasons.133 This 
was problematic because, and according to Judge 016, ‘the longer the delay [in a 
domestic violence case] the less likely [it is] to be successful in prosecution. ( …) 
ultimately cases were falling into cracks.’134 
Sensitive about the limited available resources Chief Judge Raymond Wyant 
arranged meetings in 2003 with the Director of the Prosecution Service Janice LeMaistre 
and other key stakeholders to devise new methods to improve the efficiency of the 
criminal justice system in dealing with domestic violence cases — that is, to ‘come up 
with a plan to fast track domestic violence cases.’135 Together they devised the Domestic 
Violence Front End Project (FEP), introduced in 2004, which in 2006 won the United 
Nations Public Service Award, and remains in place to date.136 The FEP aims at a more 
effective use of human resources, more effective use of courtrooms, and more efficient 
timelines for proceeding with criminal matters.137 To that end, all administrative matters 
were removed from the courtroom and transferred to para-professionals, thus allowing 
judges to deal with the more important proceedings in court, such as contested 
applications, bail applications, trials and guilty pleas. Moreover, strict timelines to submit 
essential information so that cases may proceed to court were introduced for both the 
Crown and defence. Additionally, pre-trial coordinators were appointed to communicate 
with police, prosecutors, and defence lawyers to ensure that specific administrative 
matters were addressed within agreed timelines.  
At the same time as the introduction of FEP, the Public Prosecutor’s Office 
instituted ‘Crown ownership’.138 Crown Attorneys were assigned to files for the duration of 
the case, prosecuting any subsequent re-offending.139 This increased the likelihood that 
                                            
133 Ibid. 
134 Ibid. 
135 Ibid.  
136 The Provincial Court of Manitoba, Annual Report (2006-2007), 14–5 
<http://www.manitobacourts.mb.ca/site/assets/files/1541/annual_report_2006-2007-1.pdf>. Also, Interview 
with Judge – code number 016 (Winnipeg, 1 April 2014). 
137 E Jane Ursel, Final Report on an Evaluation of the Manitoba Front End Project, (RESOLVE, 2013) 119; 
The Provincial Court of Manitoba, above n 136, 14–5.  
138 Ibid, 9. 
139 Crown Attorney – code number 011 (Winnipeg, 26 March 2014). 
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the prosecutor became familiar with the parties in the case, as well as the patterns of 
abuse in the relationship.140 Consequently, the prosecutor would be more prepared to 
present better evidence at bail court, sentencing court and/or trial.141  
Under the direction of Ursel, RESOLVE monitored the implementation of the FEP 
and published a report that provides data from the Family Violence Court from 1999-2000 
to 2007-2008. The monitoring aimed to, inter alia, assess whether there was any 
variation in court outcomes and in sentencing with the institution of the FEP and Crown 
ownership. 
Ursel presented data pertaining to the four years before and four years after the 
introduction of the FEP. The data includes all family violence cases of which 75% 
involved domestic violence.142 This should be taken into consideration, as the statistics in 
this segment represent family violence, not solely domestic violence.  
Table 7 Family Violence Court Outcomes 99/08 (Winnipeg) 
Year Cases All Cases Dropped 
Dropped With 
Consequences 
Convictions Set Down for Trial 
Guilty 
Pleas 
Guilty 
Verdict 
All 
Cases 
Guilty 
Verdict 
 
N % % % % N N % 
99-00 4038 38 8 51 1 137 44 32 
01-02  3913 33 7 55 2 124 60 48 
03-04 3090 36 8 53 0.5 38 16 42 
05-06  2669 41 8 56 0.1 41 20 49 
07-08 2702 39 8 53 0.1 28 13 46 
Data Source: Ursel, ‘Report on Front End Project’ 143 
Interestingly, the data suggests that the FEP had no substantial effect on overall 
family violence conviction rates, the majority of which were for domestic violence.  
Prior to the FEP, family violence conviction rates had reached their highest at 57% 
in 2001-02. After the institution of the FEP, conviction rates peaked at 57% in 2004-05. 
                                            
140 Ibid. Also, Ursel, Final Report on Front End Project, above n 137, 9. 
141 Ursel, Final Report on Front End Project, above n 137, 9; Crown Attorney – code number 011 
(Winnipeg, 26 March 2014). 
142 Ursel, Final Report on Front End Project, above n 137, 11 
143 Numbers retrieved from Ursel’s Final Report on Front End Project, above n 137. 
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Conviction rates continued to be driven largely by guilty pleas: for the year 2001-02 guilty 
pleas represented 55% of court outcomes; for the year 2004-05 they were 56%. Further, 
the data on dropped cases also suggests that Crown ownership had only a minor effect 
on the number of cases proceeding to court. However, Ursel indicates that Crown 
ownership did have had an impact on last minute guilty pleas — that is, situations where 
the case is set down for trial, but the accused decides at the last minute to plead guilty.  
Ursel wrote: 
In the four years prior to the introduction of the FEP there were 450 trials or an 
average of 112 trials a year. In contrast, in the four years following the introduction of 
the FEP there were 134 trials or an average of 34 trials a year. It is possible that the 
impact of crown ownership may have the effect of last minute guilty pleas, (ie the 
case is set for trial however, the accused decides at the last minute to plead guilty on 
the strength of the prosecutor’s case). To assess this possibility we have done an 
analysis of guilty pleas in cases set for trial for the year 2001-02 and the year 2007-
08. In 2001-02 there were a total of 185 cases set for trial and 61 or 33% entered last 
minute guilty pleas. In 2007-08 there were a total of 107 cases set for trial, however, 
79 cases or 74% ended with a last minute guilty plea.144  
Ursel indicates that such a rise in last-minute guilty pleas may have resulted from 
better preparedness on the part of the prosecutor due to Crown ownership.  
One question is raised here that Ursel’s evaluation did not consider. In light of 
Manitoba’s criminal process, it is not easy to discern why there was a change in the 
pattern of behaviour of the accused in their initial plea. The increase of last-minute guilty 
pleas implies that their initial plea was not guilty. Ursel’s numbers indicate that in 2001-
02, 67% of accused pleaded guilty at the arraignment hearing, while in 2007-08 only 26% 
pleaded guilty. These rates represent a dramatic increase in the number of accused 
pleading not guilty at the arraignment hearings in 2007-08. Recall that the rates of guilty 
pleas remained more or less stable after that initial rise in guilty pleas observed in the 
mid-nineties. It was suggested that the earlier increase in the 1990s resulted from plea 
negotiations due to the introduction of testimony bargaining and the availability of KGB 
statements. So what changed in this last decade to explain the rise in the failure of initial 
                                            
144 Ibid, 17. 
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plea negotiations prior to arraignment? What was the eventual role of the victim/witness 
in the change that operated at the arraignment stage?  
While the data provided in relation to FEP is designed to assess the whole project 
and incorporates all family violence cases, it also suggests that the performance of the 
restated Zero Tolerance Policy in 2000 overall remains much as it was in the second half 
of the nineties. However, there were signs of a decrease in the number of cases charged. 
One hypothesis which might explain this statistical trend is the impact of deterrence. The 
next section of the dissertation explores the evidence on the effect of deterrence. 
 
3. The Evidence on Deterrence 
It has been claimed that the no-drop policies introduced throughout Canada in the 
1980s are underpinned by goals of both general and specific deterrence.145 Briefly, 
general deterrence aims to prevent crime by directing the threat of a sanction at all 
potential offenders; while specific deterrence is intended to prevent crime by applying a 
criminal sanction to a specific offender in order to dissuade him or her from 
reoffending.146 The ostensible goal of these policies was to decrease domestic violence 
by using the key factors in the theory of deterrence147 — certainty and severity of 
punishment 148  — although evidence on deterrence theory shows that certainty of 
punishment is a more effective deterrent of crime than its severity.149  
The data provided by the Winnipeg Police in relation to domestic incidents which 
were considered criminal events shows a decline in the period from 2003 to 2013 — see 
                                            
145 Brown, above n 25, 1; Tutty et al, above n 21, 17, 21. 
146 See, eg, Richard Rosenfeld and Steven F Messner, ‘The Normal Crime Rate, the Economy, and 
Mass Incarceration: An Institutional Anomie Perspective on Crime Control Policy’ in Hugh D Barlow and 
Scott H Decker (eds), Criminology and Public Policy (Temple University Press, 2010) 57. 
147 See, eg, Franklin E Zimring, Jeffrey Fagan, and David T Johnson, ‘Executions, Deterrence, and 
Homicide: A Tale of Two Cities’ (2010) 7(1) Journal of Empirical Legal Studies 1–29. 
148 See, eg, Johnson and Dawson, above n 45, 88 
149 Alex R Piquero, ‘A General Theory of Crime and Public Policy’ in Barlow, Hugh D and Scott H Decker 
(eds), Criminology and Public Policy (Temple University Press, 2010) 75–80; Daniel S Nagin, ‘Criminal 
Deterrence Research at the Outset of the Twenty-First Century’ (1998) 23 Crime and Justice 1, 7. 
  146 
Table 8.150 Such a decline is reflected in Ursel’s Final Report on Evaluation of the 
Manitoba Front End Project, which analyses Family Violence Court data from 1999-2000 
to 2007-2008.151  
Table 8 Police Numbers on Domestic Incidents 2003/2013 (Winnipeg) 
Year Domestics which were Criminal Events 
Year to Year 
Change 
 N % 
2003 3039  
2004* 2398 -21 
2005 2637 10 
2006 2420 -8 
2007 2259 -7 
2008 2133 -6 
2009 2294 8 
2010 2194 -4 
2011 2088 -5 
2012 1964 -6 
2013 1733 -12 
2003/12 
 
25 159 -43 
Data Source: Winnipeg Police Department152  
                                            
150 Evidence of the impact of general deterrence is observed in trend data on crime — often provided by 
police reported data. See Daniel S Nagin, ‘Criminal Deterrence Research at the Outset of the Twenty-First 
Century’ (1998) 23 Crime and Justice 1, 17; Franklin E Zimring, The Great American Crime Decline (Oxford 
University Press, 2007) 4–9. 
 The trend in overall crime (police recorded) observed Canada-wide has been falling since 1991. In 
relation to Winnipeg, the data on domestic violence shows that a decrease occurred only in the last 
decade, if the number of arrests and charges laid by the Winnipeg Police are considered (see Table 3 and 
5 above). This contrast in trends concerning the 1990s could be explained by the adoption of the Directive 
to Charge in 1983 and a Zero Tolerance Policy on domestic violence in 1993, both of which brought 
visibility to the under-reported phenomenon.  
Some of the factors advanced by this agency to explain the decrease in crime rates are: an aging 
population, changing policing practices and strategies, shifts in unemployment, variations in alcohol 
consumption, and changing attitudes towards illegal and risky behaviour. 
151 The report reveals a consistent decline in the number of cases before the Winnipeg Family Violence 
Court for the period between 2001 and 2008. The data includes all cases of family violence. Nevertheless, 
75% of the cases heard in this court pertain to intimate partner violence. Ursel, Final Report on Front End 
Project, above n 137, 11. 
152  The numbers on Domestics which were criminal events were provided by the Winnipeg Police 
Department – Domestic Violence Intervention Unit, upon request during one of the interviews with a Police 
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One of the reasons offered by Ursel for the decline (though it was possibly co-
existent with others, importantly, the impact of deterrence), is that the strict mandatory 
policies in the mid-nineties and again in 2000 which had been instituted after high profile 
domestic homicides, had, over time, been relaxed.  
In his book Canadian Policing in the 21st Century Chrismas articulated that the 
Zero Tolerance and priority one policies, which resulted from public inquiries into 
domestic murders, led to a culture of caution in the Winnipeg Police Service. ‘People 
became very cautious not to bend any rule when dealing with domestic violence cases 
for fear of being called to account if something went wrong later’.153 This account was 
confirmed by the police officers interviewed. However in interview Police Officer 006 
claimed that this cautious police behaviour had been adjusted over time due to several 
factors, including the civil case brought against the Winnipeg Police by a man arrested 
under the Zero Tolerance Policy in 1999.154 
Even so, similar declining rates are reported in the 2011 Statistical Profile on 
Intimate Partner Violence in Canada in relation to the most frequently occurring type of 
offence against intimate partners — common assault.155 As stated earlier, similar no-drop 
policies had been implemented nationwide since the 1980s.156 While one might conclude 
that such a decrease in rates is the result of a deterrent effect, one possible alternative 
explanation for this decrease is a change in the willingness of victims and witnesses to 
report these crimes to the police. In 2009 the General Social Survey on Victimization — a 
study that measures both crime incidents that come to the attention of the police and 
                                                                                                                                               
Officer. The following note was attached - ‘Note* On April 20, 2004, the Winnipeg Police Service 
implemented a new computer system. Since the system was unfamiliar and members were adapting to the 
changes, data from 2004 may have contained some inaccuracies, and reflected artificially low totals.’  
153 Robert Chrismas, Canadian Policing in the 21st Century: A Frontline Officer on Challenges and 
Changes (McGill-Queen’s University Press, 2013) 242–3. 
154 Interview with police officer – code number 006 (Winnipeg, 21 March 2014). 
155 See Maire Sinha, Family violence in Canada: A statistical profile 2011(Canadian Centre for Justice 
Statistics , 2013) 46–8.  
156 Brown, above n 25. 
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those that are unreported — noted that only 22% of victims of spousal violence in the 
previous five years stated that police had been notified of the violence.157  
Added to this, unlike the rates for common assault which had fallen, rates of 
serious assaults against intimate partners, including aggravated assault and aggravated 
assault with a weapon or causing bodily harm, held steady between 2009 and 2011, 
while the rates of intimate partner homicides against women increased nationwide in this 
same period.158 Further, the data reported by both Winnipeg and national police is based 
on offences that exist in the Canadian Criminal Code, thus leaving aside psychological 
violence which is not criminalized in this code. This lacuna is relevant insofar as the 
particular social, economic, cultural and political settings influence the forms and 
manifestations of domestic violence; certain practices may grow in importance while 
others lessen as society experiences demographic fluctuations, economic reorganization, 
and social and cultural changes.159  
Hence, despite the decline in police-recorded domestic violence crime rates, 
alternative explanations show that such crime rates are not a reliable indicator of whether 
the no-drop policies have resulted in general deterrence.160 
Further, in 2011 Johnson and Dawson, in their work Violence Against Women in 
Canada, contributed to the debate in relation to the deterrent value of no-drop policies. 
They argued that, despite reports indicating increased conviction rates, jail sentences, 
and court-mandated treatment for batterers, a proportion of convicted offenders are not 
deterred from further violence; further asserting that in many cases women are not safer 
                                            
157 Sinha, above n 155, 8. The main objective of the General Social Survey on Victimization is to capture 
information on Canadians experiences of victimization. This study surveys self-reported victimization on the 
national level. As not all crimes are reported to the police, the survey provides an important complement to 
officially recorded crime rates. On detailed information pertaining to the General Social Survey on 
Victimization see Statistics Canada, General Social Survey - Victimization (GSS): Detailed Information for 
2009 (Cycle 23)  
<http://www23.statcan.gc.ca/imdb/p2SV.pl?Function=getSurvey&Id=49195>. 
158 Ibid, 47. The homicide rate in Manitoba over a seven-year period saw fluctuation and does not indicate 
a downward trend. Ursel, Final Report on Front End Project, above n 137, 13. 
159See The In-Depth Study On All Forms Of Violence Against Women - Report of the Secretary-General 
(United Nations General Assembly, 2006) (UN Doc A/61/122/Add.1) 36. 
160 See Johnson and Dawson, above n 45, 183. 
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as a result of criminal justice intervention.161 Indeed, the Winnipeg data presented by 
Ursel and Hagyard confirms a high rate of recidivism. These authors looked into a 
decade of data collected from all cases of spousal abuse processed within the Family 
Violence Court between 1992 and 2002. Measuring overall recidivism in terms of an 
accused person’s appearance and reappearance in the Family Violence Court data 
system, the authors found that within that decade about 40% of the accused reoffended 
at least once.162 The authors then focussed on all accused from the year 2000 and 
examined how many such persons had reoffended by the end of 2003, either by being 
accused of committing a new criminal offence or a breach offence, that is, breach of a 
imposed order or condition, deemed a criminal offence under the Canadian Criminal 
Code. The data on the period from 2000 to 2003 also showed that 40% of the accused 
persons who appeared before the Family Violence Court reoffended within the three 
years.163 Moreover, the data revealed that of that 40% the largest category of recidivists 
were those individuals who had been convicted (51%) rather than just let off with 
deferred prosecution with a peace bond or deferred prosecution with counselling. Of 
those who faced trial and were convicted 56% had reoffended — in comparison with 
those who had pleaded guilty (51%).164 Ursel and Hagyard also looked into recidivism 
rates by program and sentence. They found that reoffenders who had been incarcerated 
had an average recidivism rate of 49% against 28% for those who were placed on 
probation,165 suggesting that incarceration seems to have a less of a deterrent effect than 
probation. However, their study also revealed that those who had gone through treatment 
programs had a lower recidivism rate compared to those convicted without treatment. 
Still, these high rates of recidivism signal a poor specific deterrence effect, 
particularly on those who have been convicted through trial and sentenced to jail.  
                                            
161 Johnson and Dawson, above n 45, 1–2. 
162 The authors acknowledge a limitation in relation to the numbers, in that they represent only those times 
when the accused reappeared in the Winnipeg Family Violence Court system due to a subsequent arrest, 
overlooking the possibility of the abuser reoffending in another region. Ursel and Hagyard, ‘The Winnipeg 
Family Violence Court’, above n 4, 113. 
163 Ibid, 114. 
164 With such a number representing the highest recidivism rate within the categories of court outcomes. 
Ibid, 115. 
165 Ibid, 116. 
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Finally, on the issue of deterrence, some food for thought: young Canadians were 
most often the victims of intimate partner violence. Self-report survey data indicates that 
women and men in their late 20s and early 30s had the highest rates of intimate partner 
violent victimization, followed closely by those aged 15 to 24 years. 166  These are 
generations born into a society which had already asserted its condemnation of domestic 
violence by espousing Zero Tolerance Policies.  
 
4. Conclusion: An Overall Analysis of NDPP in Context 
The adoption of a NDPP in Manitoba resulted from the activism of local feminist 
scholars and social workers. The Manitoban activists were part of the Canadian feminist 
movement167 operating in tandem with the wider global movement during the 1980s and 
early 1990s to recognise violence against women, including domestic violence, as a 
human rights violation.168 While an interpretation of domestic violence as a human rights 
violation does not seem to have been overtly expressed, the claims made by women’s 
groups about discriminatory police practice in relation to domestic violence cases meet 
the benchmark of discrimination against women as a human rights violation articulated by 
the Convention on the Elimination of all Forms of Discrimination against Women. 
The overall analysis of the NDPP in context is as follows. 
 
A. The No-Drop Approach and the Quantitative Outcomes 
The NDPP has existed in some form for 30 years. Instituting criminal proceedings 
has depended on the existence of reasonable grounds that a crime has occurred, and 
that prosecution should proceed with a reasonable expectation of conviction, and for the 
                                            
166 Sinha, above n 155, 4. 
167 See S Lauren Weldon, Protest, Policy and the Problem of Violence against Women: A Cross National 
Comparison (University of Pittsburgh Press, 2002) 148–56.  
168 See, eg, Sally Engle Merry, Human Rights & Gender Violence: Translating International Law into Local 
Justice (University of Chicago Press, 2006) 134–6.
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public interest, regardless of the victims’ requests and wishes. A case should not be 
dropped by the Crown unless the evidentiary foundation supporting the case collapses. 
In fact the authority to charge and prosecute cases of domestic violence without the need 
of specific authorization from the victim existed prior to the 1983 Directive to Charge.  
The Directive to Charge determined a change, not in the existing formal authority 
of the police to do so, but in their behaviour in responding to domestic violence incidents. 
Likewise the Zero Tolerance Policy provided guidelines for both police and prosecutors in 
relation to the exercise of discretion inherent in their role when deciding whether or not to 
lay, and proceed with, charges related to domestic violence. 
As may be expected, the instructions of the Minister of Justice and Attorney 
General, first through the Directive to Charge and later through the Zero Tolerance 
Policy, had an impact on the behaviour of police officers and prosecutors. This can be 
seen in the substantial increase in charges being laid and the number of individuals being 
convicted for assaulting their partners. 
Although data on attrition at the police level is limited, the data from Winnipeg’s 
Provincial Court and Family Violence Court shows a substantial increase in the number 
of cases of charged and convicted defendants throughout the first two decades after the 
1983 Directive to Charge. Likewise, the rates of convicted individuals increased. 
However, a meaningful rise in the rates of convicted individuals occurred in the mid-
nineties with an increase of guilty pleas in the order of 10%. However such an effect on 
guilty pleas was the result of a strategy devised by the Crown to deal with a reluctant 
victim and not a direct result of NDPP.  
Despite such considerable rises in charges laid by the police and convictions, 
there has also been an increase in dropped cases over time. Ursel reported that for the 
years 1983-87 on average one third of the cases did not proceed — 33% of cases were 
dropped (Table 3 above). In the decade 1992-2002 Ursel and Hagyard reported that 47% 
of cases were dropped (see Table 4 above). Within this decade however, 12% of the 
cases dropped had some condition applied to the accused in exchange for deferred 
prosecution. Moreover, the data on the period from 1999-2000 and 2007-2008 retrieved 
from the Family Violence Court shows that there seemed to be a trend for the stay rate to 
increase over time. It should be noted that the data pertaining to this last period 
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represents all cases of family violence, although overall about 75% of the cases heard in 
the court involved domestic violence.  
The Winnipeg data suggests that the rise in rates of dropped cases results from 
victims’ reluctance to cooperate and testify. Indeed, as in other studies, the key 
professionals interviewed for this study indicated that the reluctance of the victim was the 
main obstacle that practitioners in the criminal justice system encounter in responding to 
domestic violence cases. So how important a factor is the cooperation of the victim to the 
decision to prosecute the case? How does evidence law interact with NDPP?  
 
B. Prosecuting Domestic Violence: The Role of the Victim   
Three key legal principles are at play in relation to criminal law in Canada. They 
are the presumption of innocence, that the burden of proof is on the Crown, and that 
proof beyond reasonable doubt is required.169 The prosecutor’s decision to proceed with 
the charge is determined by the existence of sufficient credible evidence relevant to what 
is alleged to be a crime. That is, evidence such that it allows the prosecution to establish 
past facts material to the specific allegations in order to prove every element of the 
offence beyond reasonable doubt. To that end, prosecutors are able to present both 
direct and circumstantial evidence. However, an accused cannot be convicted on 
circumstantial evidence alone except if that evidence leads to the conclusion that the 
accused is guilty of the offence charged and such evidence is inconsistent with any other 
rational conclusion.170  
In domestic violence cases the action that constitutes the commission of an 
offence is most often perpetrated behind closed doors, and away from the public eye; the 
victim is, in the majority of cases, the sole witness of the abuse, hence these cases are 
frequently termed “he-said-she-said”. Medical reports, photographs of injuries, and 
similar evidence can only demonstrate, for instance, that the victim experienced physical 
trauma, but not who was its author, nor causality between action and harm. As such, 
                                            
169 See, eg, S Casey Hill, David M Tanovich and Louis P Strezos, McWilliams’ Canadian Criminal Evidence 
(Canadian Law Book, 5th ed, 2013) Part I, Chapter I, 1–19; Pink and Perrier, above n 37, xvi. 
170 See, eg, Pink and Perrier, above n 37, 209–28. 
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determining guilt beyond reasonable doubt is difficult and will ultimately rest on the 
credibility of the victim versus that of the accused. Therefore in most cases the 
cooperation of the victim of domestic violence is paramount for the case to proceed; as 
declared by Public Prosecutor 014 ‘If [the victim] is unwilling to testify then the prosecutor 
no longer has a case.’171 To get around this, Winnipeg’s Crown Attorney Unit used 
features of the adversarial system to devise a strategy — ‘testimony bargaining’ — to 
overcome victims’ frequent refusals to cooperate.  
Indeed, as Ursel asserts, it is an ‘unorthodox criminal justice procedure’ that gives 
the victim a voice in the outcome of criminal proceedings.172 Such mechanism however is 
possible within the adversarial system, in the exercise of prosecutorial discretion (the 
opportunity principle). Analogous to plea bargaining, the Crown and victim negotiate the 
nature of the charge(s) that will be laid. And, since  
the nature and quantum of sentences are primarily based on the charge(s) brought 
against the accused, it is clear that the parties to a successful negotiation enjoy the 
de facto power to exercise a considerable degree of influence over the sentence that 
is ultimately imposed by the trial judge.173 
However, this is not always the case. As claimed earlier, victims often see 
prosecution as unnecessary or contradictory to their interests, since they are habitually in 
an ongoing relationship with the accused and there are complex and continuing 
emotional, financial and legal ties between them. So, how do those involved in enforcing 
criminal law resolve the conflict of interests at stake when victims refuse to cooperate? 
There is not a straight answer. The guidelines from the Attorney General over the 
three decades were clear — those responsible for enforcing the criminal law should 
exercise discretion in favour of sanctions. On the other hand, the decision of the Crown 
to proceed with charges is determined by the public interest requiring the prosecution to 
be pursued. 
                                            
171 Interview with Crown Attorney, code number – 014 (Winnipeg, 2 April 2014). 
172 Ursel, ‘The Possibilities of Criminal Justice Intervention’, above n 61, 272. 
173 Verdun-Jones and Tijerino, above n 38, iii. 
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The great discretion attributed to the Crown has allowed for two possible 
outcomes. One has been overriding victims’ declared interests and proceeding with 
prosecution in favour of the public interest. In those instances victims are subpoenaed to 
testify, in which case either they are “forced” to testify, or if they fail to appear or refuse to 
testify they can be (and have been) charged with contempt or mischief. Consequently, 
victims are penalized for failing to assist the criminal justice system. Though such 
outcomes have been reported as rare174 they are legally possible resulting from the 
public interest in prosecuting the case. Still, one must ask — is such “legality” just?  
Here, it is apt to recall the words of Fred Hoyle, the renowned English 
astrophysicist,  
How was it, I wondered, that law could pursue so relentlessly a harmless boy like me 
while permitting the tenants to do a flit with all those debts unpaid? After worrying at 
his problem like a dog with a bone. I concluded unhappily I’d been born into a world 
dominated by a rampaging monster called ‘law’, that was both all-powerful and all-
stupid, a view that has resurfaced from time to time ever since.175 
Yet another outcome, and the more common one, is where the public interest is 
overridden in favour of the victim’s declared interest. As reported above, an important 
outcome resulting from the institution of a specialized Family Violence Court was a better 
understanding and sensitivity by all professionals involved in the complex situation and 
perils that victims face. Thus police, the Crown and judges were unanimous in reporting 
that a successful outcome does not necessarily involve guaranteeing a conviction but 
rather guaranteeing victims’ welfare. Judge 012 declared: 
                                            
174 ‘It is a very rare situation that [prosecutors] force the victim to testify’ declared public Prosecutor 011. 
175  Quotation by Fred Hoyle, the English astrophysicist who coined the phrase "Big Bang" for the 
description of a theory of the creation of the universe, which he did not himself accept. Fred Hoyle played 
truant in different periods of his childhood and at times for weeks. When his parents found out they 
explained to him the legal consequences of his unlawful absenteeism. Quotation taken from his biography 
by Simon Mitton, Fred Hoyle: A Life in Science (Cambridge University Press, 2011) 22. 
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When I speak of success it doesn’t mean a conviction, we define success as: was the 
violence stopped in that moment because of the police intervention; was the victim 
supported; and will she pick up the phone again.176  
Therefore concerns over safety and revictimization have led to a substantial 
portion of cases that had charges laid being dropped. 
These two distinct outcomes reveal the paradoxes that arise within the Canadian 
criminal justice system. 
The principles associated with the criminal process are consistent with its 
objectives and goals, which in turn works in a mutual complementary relationship with the 
telos of criminal law. In this instance, the public interest principle relating to the authority 
of the Crown to prosecute a case should work to achieve the main purpose of the 
criminal law, which s 718 of the Canadian Criminal Code formulates as:  
The fundamental purpose of sentencing is to protect society and to contribute, along 
with crime prevention initiatives, to respect for the law and the maintenance of a just, 
peaceful and safe society by imposing just sanctions that have one or more of the 
following objectives: 
(a) to denounce unlawful conduct and the harm done to victims or to the community 
that is caused by unlawful conduct; 
(b) to deter the offender and other persons from committing offences; 
(c) to separate offenders from society, where necessary; 
(d) to assist in rehabilitating offenders; 
(e) to provide reparations for harm done to victims or to the community; and 
(f) to promote a sense of responsibility in offenders, and acknowledgment of the harm 
done to victims or to the community. 
                                            
176 Interview with judge – code number 012 (Winnipeg, 1 April 2014). 
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So in order to achieve respect for the law and maintenance of a just, peaceful and 
safe society, the public interest is crucial to the imposition of sanctions on those who 
commit crimes. But does such an important goal accord with justice for the victims who 
do not seek prosecution for the crimes committed against them? Criminal justice faces 
the paradox of subpoenaing the victim and “forcing” her to participate while at the same 
time achieving justice for the battered women, and providing wife abuse victims with 
more protection — goals articulated in the 1980s demanding that the criminal justice 
system intervene in domestic violence.  
Another seeming paradox emerges from overriding the public interest in favour of 
the victim’s declared interest. The Canadian Criminal Code incorporates an “amalgam of 
values”177  which includes not only deterrence, but also incapacitation, rehabilitation, 
retribution, and restorative goals (s 718). If the purpose of criminal law is to contribute to 
respect for the law and the maintenance of a just, peaceful and safe society attainable by 
means of sanctions, the purposes of which vary according to the nature of the crime and 
the circumstances of the offence; should those in charge of enforcing the criminal law 
overlook such purposes and act according to the victim’s interest? 
The answer to these questions lies within the goals and features of the Canadian 
criminal justice system. In R v Jolivet the Supreme Court of Canada held that ‘as a 
general principle, we have recognized that for our system of criminal justice to function 
well, the Crown must possess a fair deal of discretion.’178 Moreover, in R v Power the 
Supreme Court held  
that it is only in extreme circumstances that the courts would be willing to interfere 
with the exercise of such prosecutorial discretion … courts should be careful before 
they attempt to “second-guess” the prosecutor’s motives when he or she makes a 
decision. Where there is conspicuous evidence of improper motives or bad faith or of 
an act so wrong that it violates the conscience of the community, such that it would 
genuinely be unfair and indecent to proceed, then, and only then, should courts 
                                            
177 Allan Manson et al, Sentencing and Penal Policy in Canada: Cases, Materials, and Commentary 
(Emond Montgomery Publications Limited, 2nd ed, 2008) 97. 
178 R v Jolivet [2000] 1 SCR 751 [16]. 
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intervene to prevent an abuse of process, which could bring the administration of 
justice into disrepute. Cases of this nature will be extremely rare.179  
In consideration of the seeming paradoxes revealed above, this chapter on the 
Manitoba experience ends with views expressed by some of the interviewees on the 
positives and negatives of NDPP, and on the achievements and obstacles that 
practitioners in the criminal justice system in that jurisdiction encounter in responding to 
domestic violence cases.  
The dynamics of domestic violence, no matter the knowledge you have on the issue, 
are so complex that dealing with such cases is very challenging. … Probably the law 
is an obstacle — the criminal code does not really acknowledge the dynamics of 
domestic violence. … Zero Tolerance has been an achievement — it sends a clear 
strong message.  
Judge 012180 
If it goes to trial and the victim has to testify it is always hard, puts much stress on 
them. But a lot of victims also found it empowering and healing to testify. ... It is a 
wake-up call for some people, what does this mean, how do we go forward.  
Victim’s Support Unit 009181 
We need to do more on the root causes and focusing less on reacting. And when 
domestic violence does occur we need better resources from the whole spectrum of 
service providers and not just the courts. For instance, we should be able to have 
more social services to provide help for victims and defenders. And should have 
mediation, alternative dispute resolution and programmes surrounding substance 
abuse, behaviour issues, but instead we wait for the court to impose sanctions 6 
months later. 
Police Officer 007182 
 
 
                                            
179 R v Power [1994] 1 SCR 601 [10]. 
180 Interview with judge – code number 012 (Winnipeg, 1 April 2014). 
181 Interview with social worker – code number 009 (Winnipeg, 26 March, 2014). 
182 Interview with police officer – code number 007 (Winnipeg, 25 March 2014). 
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Chapter 5 A Different Light: Portugal as a Case Study 
 
1. The International Processes and the Emergence of an Agenda 
The political and social context in Portugal in the seventies and eighties 
was rather different from the Canadian one. The construction of a democratic 
and anti-discriminatory legal and institutional framework emerged in Portugal 
after 1976, in the wake of a new Constitution.1  
After a half-century of dictatorship that came to an end with the 
Carnation Revolution in 1974, the country began an intense legislative 
renovation, which, among other fundamental rights and freedoms, promoted 
equality between men and women. The new Constitution revoked all (openly) 
discriminatory legislation, and main codes were reformed, namely the Código 
Civil [Civil Code] and the Código Penal [Penal Code].2  
Previously, given the protection of patriarchal family values and the 
conventional status of women as wives and mothers by the deeply anti-
feminist dictatorship which also banned feminist movements, women had 
been overtly marginalized and subordinated.3 Feminist movements, however, 
remained marginalised even after the revolution, as the political stage was 
                                            
1 Almost two years after the Revolution, in 2 April 1976 a Constituent Assembly adopted a 
new Constitution that restored fundamental rights and freedoms, and re-established the basic 
principles of democracy and a democratic state based on the rule of law. See Constituição da 
República Portuguesa de 1976 [Portuguese Constitution of 1976] Preamble. 
2 Código Civil [Civil Code] was altered in 1977 by the Decreto-lei 496/77 de 25 Novembro 
[Decree No 496/77 of 25 November 1977]. Código Penal [Penal Code] was amended in 1982 
by Decreto-lei 400/82 de 23 de Setembro [Decree 400/82 of 23 September].  
3 See Rosa Monteiro, A Emergência do Feminismo de Estado em Portugal: Uma História da 
Criação da Comissão da Condição Feminina (Comissão Para a Cidadania e Igualdade de 
Género, 2010); Teresa Pizarro Beleza, Mulheres, Direito e Crime ou a Perplexidade 
Cassandra (Faculdade de Direito: AAFDL, 1990) 182. 
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seized by the political parties.4  In fact an agenda on women’s rights in 
general, and on violence against women in particular, followed the 
international processes.5 It was within the international network, including 
groups connected to the International Women's Year (1975), that the 
Portuguese began to organise.6 The participation of a Portuguese delegation 
in the first world conference on the status of women held in Mexico in 1975 
had a significant impact on a national level.7 The women (delegates) used the 
documents adopted at the conference, as well as their experience of 
participating in the forum, to support their demands for action in Portugal, 
including the need to use social scientific methods to study the conditions of 
women and their victimisation.8 Several studies were produced in 1975 and 
1976,9 none however, on domestic violence or other forms of violence against 
women.  
                                            
4 Monteiro, above n 3, 97.  
Maria de Lurdes Pintasilgo denounced in her articles the exclusion and invisibility of women in 
the Portuguese revolutionary process. Pintasilgo was the first and only woman to serve as 
Prime Minister in Portugal during 1979-80, and the second woman to serve as Prime Minister 
in any European country, being sworn in shortly after Margaret Thatcher. A Bio-sketch was 
published by The Independent at the time of her death. See Hugh O'Shaughnessy, ‘Maria de 
Lourdes Pintasilgo Europe's Second Female Prime Minister’, The Independent (online) 14 
July 2004  
<http://www.independent.co.uk/news/obituaries/maria-de-lourdes-pintasilgo-6165587.html>. 
5 See Monteiro, above n 3, 97; S Lauren Weldon, Protest, Policy and the Problem of Violence 
against Women: A Cross National Comparison (University of Pittsburgh Press, 2002) 139; 
Direcção-Geral da Política de Justiça, “Breaking the Silence – United against Domestic 
Violence” 29th Council of Europe Conference of Ministers of Justice Report from Portugal 
(18-19 June 2009) 2 
<http://www.coe.int/t/dghl/standardsetting/minjust/mju29/Report%20from%20Portugal%20-
%20Domestic%20Violence.pdf>. 
The role of feminist jurisprudence in the emergence of an agenda and policy change 
concerning violence against women has been addressed elsewhere in this thesis. 
6 Monteiro, above n 3, 97. 
7 Ibid, 71,72. 
8 Ibid, 97. 
9 Ibid. 
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Despite sweeping legal reforms conducted after the Revolution, the 
‘patriarchal hangover’10 in relation to the status of women, and in particular to 
violence against women, lingered in Portuguese institutions throughout the 
1980s. This mind-set was exemplified by several High Court decisions. For 
instance, in 1984 the Tribunal da Relação de Coimbra [Coimbra Court of 
Appeal] held that in the case under review the acts of aggression perpetrated 
by the husband were of no legal significance, since they represented ‘uma 
moderada correcção doméstica’ [the use of moderate force to show 
disapproval of, and to correct, behaviour in the household]11 — and therefore 
were not punishable under article 153 of the Penal Code.12 Another notorious 
decision was issued in 1989 by the Supremo Tribunal de Justiça [Supreme 
Court of Justice]. The Supreme Court of Justice was asked to adjudicate on 
an appeal from a ruling which had convicted a Portuguese man in a case of 
kidnapping and rape of two young tourists. The Supreme Court unanimously 
handed down a widely publicized verdict. The judges rejected the appeal for a 
heavier penalty on the count of rape highlighting the young women’s 
contribution to the commission of the crime as a mitigating factor. The judges 
argued: 
[The two girls greatly contributed to the carrying-out of the crime. We 
cannot disregard that they did not hesitate to hitchhike in what is the 
hunting ground of the “Iberian male”. It is impossible not to have foreseen 
the risk they ran; here, as in their native country, the attraction to the 
opposite sex is a given - undeniable, and at times not easy to master.]13 
                                            
10 Expression coined by Lemon. See J Lemon, ‘Masculinity in Crisis’ (1995) 24 Agenda 61, 
62. 
11 All translations are by the author. 
12 The ruling of Tribunal da Relação de Coimbra [Coimbra Court of Appeal], 30 May 1984 
reported in [1984] BMJ n 347, 451. BMJ – Boletim do Ministério da Justiça is the Portuguese 
report series of jurisprudence.  
The 1982 Penal Code article 153 paragraph 3, criminalised domestic violence as a specific 
criminal offence. 
13 Ruling of Supremo Tribunal de Justiça [Supreme Court of Justice], 18 October 1989 
reported in [1989] BMJ n 390,160. 
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The first national study on violence against women — Violência Contra 
as Mulheres [Violence Against Women] — was not conducted until 1995.14 
Further, despite the existence of a specific domestic violence criminal offence 
in the 1982 Penal Code, structured and comprehensive public policies on 
domestic violence were developed only in the late 1990s.15 Such policies 
resulted largely from ‘the campaigns and initiatives carried out by several 
international organisations, including United Nations, Council of Europe and 
European Union’.16 The Beijing Declaration and Platform for Action has been 
                                            
14 Nelson Lourenço, Manuel Lisboa and Elza Pais, Violência Contra as Mulheres (Cadernos 
da Condição Feminina 48, 1997). 
15 See, eg, Manuel Lisboa et al, Violência e Género – Inquérito Nacional Sobre a Violência 
Exercida Contra Mulheres e Homens (Comissão para a Cidadania e Igualdade de Género, 
2009) 5–6. 
16 Direcção-Geral da Política de Justiça, above n 5, 2. 
Portugal has been a member of the United Nations since 1955. See United Nations, Member 
States of the United Nations  
<http://www.un.org/en/members/>.  
Portugal ratified the Convention on the Elimination of all Forms of Discrimination against 
Women (CEDAW) in 1980 and the Optional Protocol to the Convention on the Elimination of 
all Forms of Discrimination against Women in 2002. See United Nations, Convention on the 
Elimination of All Forms of Discrimination Against Women - States Parties Ratification, 
Accessions and Successions  
<http://www.un.org/womenwatch/daw/cedaw/states.htm>. 
Also, United Nations, Signatures and Accessions/Ratifications to the Optional Protocol 
<http://www.un.org/womenwatch/daw/cedaw/protocol/sigop.htm>. 
The country became a member of the Council of Europe on 22 September 1976. See Council 
of Europe, Council of Europe Member States – Portugal 
<http://www.coe.int/en/web/portal/portugal>. 
Portugal ratified the Convention for the Protection of Human Rights and Fundamental 
Freedoms in 9 November 1978 and ratified the Council of Europe Convention on Preventing 
and Combating Violence Against Women and Domestic Violence in 5 February 2013. See 
Council of Europe, Chart of Signatures and Ratifications of Treaty 005 
<http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/005/signatures?p_auth=KkCQSmGi>; and Council of Europe, Chart of 
Signatures and Ratifications of Treaty 210  
<http://www.coe.int/en/web/conventions/full-list/-
/conventions/treaty/210/signatures?p_auth=KkCQSmGi>. 
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suggested as the starting point of a more comprehensive political agenda that 
began with the adoption of I Plano Nacional Contra a Violência Doméstica 
1999-2003 [I National Plan against Domestic Violence 1999-2003] in 1999.17 
In the decade that followed, Portugal adopted succeeding National Plans 
against Domestic Violence, increasing state intervention with criminal justice 
responses.18  
The national strategy on domestic violence comprised, inter alia, the 
amendment of the Penal Code, creation of a new domestic violence category 
in the Attorney General’s report on crime, the expansion of the system of 
shelters for victims, the creation of specialized domestic violence units in the 
police and Public Prosecutor Offices, the development of preventive programs 
for convicted perpetrators of domestic violence, and the enactment of a Bill of 
Rights for victims of domestic violence.19 The significant alteration to the 
Penal Code that included a NDPP occurred in 2000, and is explained below.  
                                                                                                                             
Portugal has also been a member of the European Union since 1 January 1986. See 
European Union Member Countries – Portugal  
<http://europa.eu/about-eu/countries/member-countries/portugal/index_en.htm>. 
17 See III Plano Nacional Contra a Violência Doméstica (2007-2010) 5–6, Resolução do 
Conselho de Ministros nº 83/2007 [Resolution of Council of Ministers No 83/2007] DR, 22 
June 2007. 
The first national plan’s program was to inform, sensitize and educate; protect, and empower 
victims and prevent re-victimization; and train professionals to better handle domestic 
violence among other aims. See I Plano Nacional Contra a Violência Doméstica, Resolução 
nº 55/99 de 27 de Maio 1999 [Resolution No 55/99 of 27 May 1999] DR, 15 June 1999. 
18 See, eg, Direcção-Geral da Política de Justiça, above n 5, 2; WAVE [Women Against 
Violence Europe] Network, Country Report: Violence Against Women and Migrant and 
Minority Women (2012)  
<http://www.wave-
network.org/sites/default/files/05%20PORTUGAL%20END%20VERSION.pdf>. 
Also in general Maria Elisabete Ferreira, Da Intervenção do Estado na Questão da Violência 
Conjugal em Portugal (Almedina, 2005). 
19 Direcção-Geral da Política de Justiça, above n 5; Directorate-General for Justice, Freedom 
and Security, European Commission, Special Eurobarometer 344, Domestic Violence against 
Women Report (September 2010) 93 
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2. Domestic Violence as a Specific Offence Prosecuted Ex Officio 
A.  Domestic Violence as a Specific Offence 
Unlike Canada, Portugal has adopted the approach of treating 
domestic violence as a specific criminal offence.  
In 1982 a new Penal Code was enacted reflecting the recent transition 
to a democratic political regime.20 O Código Penal versão de 1982 [1982 
Penal Code] art 153 titled Maus Tratos ou Sobrecarga de Menores e de 
Subordinados ou entre Cônjuges [Maltreatment or Overwork of Minors or 
Subordinates or between Spouses] criminalised child abuse in paragraph 1, 
and spousal abuse in paragraph 3. The inclusion of a specific provision 
criminalising spousal abuse resulted from the awareness of domestic violence 
against women as a social problem and the consideration that such acts were 
socially more grave than simple assault.21 Moreover, the inclusion of such a 
provision was meant to reflect the historical subordination of women, their 
vulnerability, and social structures with unequal distribution of power.22  
[Article 153º] 
[1 - The father, mother or guardian of a minor under 16 shall be punished 
with imprisonment from 6 months to 3 years or a fine up to 100 days 
when, due to malice or selfishness he or she: 
a) inflicts physical abuse, cruelly abuses or fails to fulfil the legal 
duties of care or health assistance inherent in parental rights and 
guardianship; or … 
                                                                                                                             
<http://ec.europa.eu/public_opinion/archives/ebs/ebs_344_en.pdf.>. 
20 See Código Penal versão de 1982 [1982 Penal Code], Preamble.  
21 See, eg, Américo Taipa de Carvalho, Comentário Conimbricense do Código Penal, Parte 
Especial, Tomo I (Coimbra Editora, 1999) 329–31; Teresa Pizarro Beleza, Maus Tratos 
Conjugais: O Artigo 153º do Código Penal (A.A.F.D.L, 1989) 12–3, 22.  
22 Taipa de Carvalho, above n 21; Beleza, Maus Tratos Conjugais, above n 21.  
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3 - In the same manner shall be punished whosoever inflicts on their 
spouse the treatment described in subparagraph a) of paragraph 1 of this 
Article.] 
The article established a penalty of imprisonment ranging from six 
months to three years, or a fine up to 100 days (a fine is imposed in daily 
units) for those who inflicted physical or psychological abuse on their spouse. 
Moreover, the nature of the crime meant that authority was granted to the 
Ministério Público [Public Prosecutor’s Office] to institute criminal 
investigations and pursue the prosecution ex officio, that is, without the need 
of a specific complaint or authorization by the victim.  
In this chapter the terms “ex officio”, “public crime” and NDPP will be 
used interchangeably, since the three terms mean that the state must institute 
criminal proceedings regardless of the victim’s interest. In this jurisdiction 
criminal offences are defined as either “crime público” [public crime], “crime 
semi-público” [semi-public crime], or “crime particular” [private crime]. These 
classifications reflect the importance of the rights and interests under 
protection, and the legitimacy of the Public Prosecutor’s Office to act.23 The 
legislator made clear in the Preamble to the Penal Code that charging the 
offender under criminal law should always be the last resort. In less serious 
cases non-intervention is to be preferred because it allows the parties in 
                                            
23 See Penal Code art 113 and 116 in combination with Código de Processo Penal [Code of 
Criminal Procedure] art 49 and 51. The requirement that criminal proceedings are dependent 
upon the victim’s complaint [‘O procedimento criminal depende de queixa’], which gives the 
offence the characterization of a semi-public crime, appears in the article which establishes 
the criminal offence or in the section in which the criminal offence is incorporated. The 
reference ‘O procedimento criminal depende de acusação particular’ [criminal proceedings 
are dependent on private prosecution] gives the offence the characterization of private crime. 
The offence is a public crime investigated and prosecuted ex officio in the absence of such 
references in the text of the provision or section. 
Assault and theft are examples of semi-public crimes — Penal Code arts 143 paragraph 2 
and 203 paragraph 3 respectively. An example of a private crime is defamation, see Penal 
Code arts 180 and 188. Examples of public crimes are homicide and counterfeiting of 
currency — Penal Code arts 131 and 262, respectively.  
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conflict (ie victim and defendant) to come to an understanding ‘ … é natural e 
saudável não dever o direito penal intervir’ [non intervention of criminal law is 
natural and salutary]. The manifestation of this position was attained by 
making criminal proceedings dependent on a complaint in a number of 
criminal offences, and on private prosecution in a few others.  
The incorporation and positioning of a specific provision criminalising 
spousal abuse in the article that simultaneously criminalised child abuse led to 
the development of a jurisprudential interpretation by the higher courts that 
critically limited its application to domestic violence.24 Paragraph 3, which 
criminalised domestic violence, referred to the definition of violence in 
paragraph 1 — that criminalised child abuse — as to what constituted 
domestic violence. As a result, an essential element of the commission of 
child abuse beyond the definition of violence, namely that the perpetrator 
acted out of cruelty or selfishness,25 was then interpreted by the judiciary to 
be an essential element of the commission of domestic violence. As such, 
while the nature of the crime granted authority to the Ministério Público [Public 
Prosecution Office] to institute criminal investigations and pursue prosecution 
ex officio, such a provision on spousal abuse was seldom, if ever, applied 
given that the interpretation of the jurisprudence required proof of the element 
of cruelty or selfishness.26 This interpretation led to judicial decisions such as 
the 1984 case mentioned above in which the husband’s aggressive acts were 
held to be no more than a demonstration of his disapproval of his wife’s 
behaviour, and therefore not punishable under article 153 of the Penal 
Code.27 
                                            
24 Limitations properly explored by Beleza in her work Maus Tratos Conjugais, above n 21. 
25 1982 Penal Code art 153, last part of paragraph 1. 
26 See Beleza, Maus Tratos Conjugais, above n 21, 13; Teresa Pizarro Beleza, ‘Violência 
Doméstica’ (2008) 8 Revista do CEJ – Jornadas sobra a Revisão do Código Penal 287. 
27 Yet another ruling of the Supreme Court of Justice issued in 1992 held that ‘Para que se 
configure o crime de maus tratos de um cônjuge a outro (artigo 153 do Código Penal), é 
preciso que o agente o faça por "malvadez" ou "egoísmo"’. That means that pursuant to 
article 153 of the Penal Code the commission of spousal abuse requires that the perpetrator 
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In 1995 the 1982 Penal Code was extensively revised,28  and the 
provision criminalising domestic violence was amended and renumbered.29 
The 1995 version of the domestic violence offence — article 152, specified in 
its paragraph 2 
[The same penalty [1 to 5 years] shall be applied to those who inflict 
physical or psychological abuse on a spouse or common law partner. The 
criminal proceeding is dependent upon a complaint.]  
This provision established a more severe penalty — imprisonment from 
one to five years — and extended the definition of perpetrator to include 
common law partners who had not been protected by Art 153. The elements 
of the crime comprised infliction of physical harm and/or psychological harm;30 
and that the violence, humiliation, degradation or other violation must be of 
such degree that it affected human dignity.31 Another element of the offence, 
                                                                                                                             
act with malice or selfishness. See Supremo Tribunal de Justiça [Supreme Court of Justice], 
115/90, 16 December 1992. Thereby it could be inferred that the moderate use of force 
(violence) acceptable as a mean to correct a child’s behaviour was also acceptable in relation 
to the (female) spouse. See Beleza, Maus Tratos Conjugais, above n 21, 37–9. 
28 O Código Penal versão 1995 [the 1995 Penal Code] is the code in force to date. See 
Decreto-Lei nº 48/95 de 15 de Março [Decree No 48/95 of 15 March] DR, 15 March 1995. 
29 This thesis focuses on the 1995 version of the provision that criminalises domestic violence 
with the amendment which came into operation in 2000. However, the 2007 amendment is 
also covered since it falls within the time frame of the empirical study.  
The doctrinal work of Ferreira, above n 18, provides a good account of the evolution of article 
152 of the Penal Code. Also, Ana Maria Barata de Brito, ‘O crime de Violência Doméstica: 
Notas Sobre a Prática Judiciária’ (Paper presented at Crime de Violência Doméstica: 
Percursos Investigatórios, Lisboa, 1 December 2014) 
<http://www.tre.mj.pt/docs/ESTUDOS%20-
%20MAT%20CRIMINAL/Violencia%20Domestica_2014-12-01.pdf>. 
30 Including verbal abuse, humiliation, uttering threats, deprivation of liberty and restricted 
mobility, among others. See Taipa de Carvalho, above n 20, 332. Also Tribunal da Relação 
do Porto [Porto Court of Appeal], 2343/03, 5 November 2003 (2003) CJ XXVIII 5, 219.  
31 See, eg, Supremo Tribunal de Jutiça [Supreme Court of Justice], 03P3252, 30 October 
2003 reported in (2003) CJ XI 3, 208. In that ruling the Supreme Court of Justice reiterates its 
understanding of the article: 
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established through jurisprudence, was “reiteração”,32 that is, the commission 
of the domestic violence offence required the perpetration of frequent and 
multiple acts of violence over time, save when the one act of violence 
perpetrated against the victim was of such gravity and intensity that it 
markedly affected her personal dignity, in particular her physical and mental 
well-being.33  On the element of “reiteração” the Tribunal da Relação de 
Guimarães [Guimarães Court of Appeal] held 
[The offence of domestic violence involves a repetition of conduct 
consisting of a plurality of partial acts which affect the physical or mental 
health of the spouse.]34 
‘Reiteração’ was equally one of the elements of the previous version of 
the offence, which reflected the understanding of domestic violence as 
systematic abuse arising out of the relationship between perpetrator and 
victim.35 
Further, the revision laid down that criminal proceedings are dependent 
on a complaint from the victim, thus altering the nature of the crime from 
public to semi-public. That meant that criminal proceedings were not only 
dependent on the complaint of the victim but also that the victim could 
                                                                                                                             
[The legal interest protected by the norm is overall human dignity, and in 
particular health, covering physical, psychological and mental well-being. Health 
can be adversely affected through any sort of behavior affecting the personal 
dignity of the spouse and, as such, is likely to jeopardize the abovementioned 
well-being.] 
32 See, eg, Ferreira, above n 18, 104. 
33 On reiteration as an element of the crime see Supremo Tribunal de Jutiça [Supreme Court 
of Justice], 03P3252, 30 October 2003 reported in (2003) CJ XI 3, 208; Supremo Tribunal de 
Jutiça [Supreme Court of Justice], 2857/03, 4 February 2004. On the evolution of the 
jurisprudence in relation to the requirement of reiteration see Ferreira, above n 18,103–7; 
Nuno Brandão, ‘A Tutela Penal Especial Reforçada da Violência Doméstica’ (2010) 12 Julgar 
12–6. 
34 Tribunal da Relação de Guimarães [Guimarães Court of Appeal], 31 May 2004 reported in 
CJ XXIX, vol 3, 292. 
35 Beleza, Maus Tratos Conjugais, above n 21, 21. 
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withdraw the complaint at any stage of the proceedings up until publication of 
the verdict by the Court.36  In this version of the norm, withdrawal of a 
complaint by the victim led to either (a) the case being dropped at the 
prosecution level, or (b) the case being dismissed at the court level since the 
state no longer had the legitimacy to act.37 The domestic violence offence 
continued to be part of the article that simultaneously criminalised child abuse 
under the same title ‘Maus Tratos ou Sobrecarga de Menores, de Incapazes 
ou do Cônjuge’. The new wording of the article, however, left little room for 
ambiguities, eliminating the possible interpretations of the past. 
 
B. The Adoption of NDPP 
In 1999, the issue of domestic violence, and in particular the 
prosecutorial policy, became part of the Bloco de Esquerda political agenda. 
Bloco de Esquerda (also known as BE), one of the national parties with seats 
in Parliament, submitted Projecto de Lei No 21/VIII 25 de Novembro 1999 
Violência Contra A Mulher Na Família - «Crime Público» [Bill No 21/VIII of 25 
November 1999, Violence against Women in the Family – Public Crime] 
proposing amendment of the Penal Code article 152 paragraph 2.38 In the 
                                            
36 Penal Code art 116 para 2. 
37 Code of Criminal Procedure art 51. 
38 A Constituição da República Portuguesa [the Constitution of the Portuguese Republic] art 
165(1.c) establishes that the Parliament has exclusive legislative powers regarding criminal 
law, namely on the definition of crimes, sentences, security measures and the preconditions 
thereof, as well as criminal procedure, save where the government has been authorized by 
Parliament to do so. On the Portuguese Parliament’s election, competences and legislative 
procedure see, eg, Assembleia da República, Parliament 
<http://www.en.parlamento.pt/Parliament/>.  
Like the majority of the European countries Portugal has a multi-party system in which a 
number of legislative parties actively participate in policy-making. According to Newton and 
Van Deth multi-party systems are the norm and are found in most parts of the democratic 
world. The main examples of the few countries with a two-party system – in which one of two 
parties normally has a legislative majority and the parties alternate control over time are the 
United Kingdom, Canada, the United States and Australia. See Kenneth Newton and Jan W 
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explanatory memorandum to the Bill Bloco de Esquerda asserted that 
domestic violence is a human rights violation, and that ‘violence perpetrated 
by men against women constitutes one form of exercising power and 
preserving men’s status in a society where the women are the weakest link.’39 
In the explanatory memorandum to the Bill it was also affirmed that the 
overwhelming majority of women who do press charges eventually withdraw 
the complaint due to lack of autonomy or economic, psychological or family 
constraints. Therefore since pursuant to article 152 paragraph 2 criminal 
proceedings are dependent on the victim’s complaint and interest in 
continuing with the criminal process, many perpetrators continue unchecked 
and unpunished. As such, the offence should be accorded a public crime 
status. Criminal proceedings, including prosecution, would therefore be 
instituted regardless of the wishes of the victim. Bloco de Esquerda further 
stated 
[This principle does not constitute a paternalistic attitude nor does it mean 
a loss of autonomy for women. Instead it constitutes a way to unblock 
significant cases in order to preserve real autonomy for women and the 
affirmation of their human dignity.]40  
                                                                                                                             
Van Deth, Foundations of Comparative Politics Democracies of the Modern World 
(Cambridge University Press, 2nd ed, 2010) 277; David W Brady and Charles S Bullock, ‘Party 
and Factions Within Legislatures’ in Gerhard Loewenberg, Samuel Charles Patterson and 
Malcolm Edwin Jewell (eds), Handbook of Legislative Research (Harvard University Press, 
1985) 142–5, 155. 
The original document submitted by Bloco de Esquerda and all records pertaining to the Bill 
and legislative process were consulted and analysed. The Bill and records can be found in 
Arquivo Histórico Parlamentar [Parliamentary Historical Archive] reference file AHP Projecto 
de Lei Nº 21/VIII da Oitava Legislatura, cx 3. 
39 Explanatory Statement, Projecto de Lei Nº 21/VIII 25 de Novembro 1999 Violência Contra 
A Mulher Na Família - «Crime Público» [2]. 
40 Ibid, [5].  
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However, this position was not supported by reference to any evidence 
on the issue.41 In fact, at that time, evidence to the contrary suggested that 
pursuing criminal prosecution without victim consent could serve to revictimize 
the aggrieved for the actions of the perpetrator by imposing on the victim a 
process over which she has no control.42 This early evidence suggested such 
a policy could weaken victims’ autonomy and sense of empowerment.43 The 
parliamentary debate on the Bill took place on 13 January 2000. In the debate 
Bloco de Esquerda argued 
[Little progress has been achieved through criminalising the behaviour 
while granting the victim the decision to institute criminal proceedings. 
One can count on the fingers of one hand the numbers of cases that 
reach the court. … Most battered women do not press charges and, 
when they do, they request the charges to be dropped. Why? Fear of the 
abuser ... low levels of self-esteem, economic dependence, the need to 
protect their children … We cannot ignore, therefore, that the capacity for 
autonomy and the will of women victims of abuse is impaired by a de 
facto oppression. And to overvalue individual autonomy to the detriment 
of the interest to protect them is to condemn victims to continued abuse 
without consequences.]44 
Such justification for the adoption of a NDPP conveyed by Bloco de 
Esquerda during the parliamentary debate was built on weighing the value of 
                                            
41 At the time the Party submitted the Bill North America had produced some scholarly articles 
which articulated that NDPP negatively affected women’s autonomy and empowerment. 
These included articles by those scholars who argued that the benefits of no-drop policies 
outweigh concerns over weakening/undermining women’s autonomy. See, eg, David A Ford 
and M a r y  J  Regoli, The Indianapolis Domestic Violence Prosecution Experiment, Final 
Report (US Department of Justice, National Institute of Justice, 1993); Cheryl Hanna, ‘No 
Right to Choose: Mandated Victim Participation in Domestic Violence Prosecutions’ (1996) 
109(8) Harvard Law Review 1849. 
42 See Ford and Regoli, above n 41. 
43 See David A Ford, ‘Coercing Victim Participation in Domestic Violence Prosecutions’ (2003) 
18 Journal of Interpersonal Violence 672. 
44 Parliamentary Debate, Diário da Assembleia da República, No 26 I Série, 14 Janeiro 2000, 
17 (Luís Fazenda). 
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women’s individual autonomy against the interest of protecting women from 
violence. The latter prevailed on the grounds that women were less capable of 
making decisions in those instances since their capacity for autonomy in the 
face of domestic violence was limited.45 The discourse portrayed women who 
have been abused as powerless and thus unable to escape the abusive 
relationship and seek justice.46 Some scholars, however, have argued that 
abused women may in fact be making rational decisions not to proceed, and 
thereby are prioritising their own interests.47 Thus by imposing on the victim a 
process over which she has no control, the state is limiting women’s individual 
autonomy. If this argument is followed then the justification provided during 
the debate contradicts the initial statement in the explanatory memorandum to 
the Bill in which it was proclaimed that women would not lose their autonomy. 
Moreover, in the parliamentary debate Bloco de Esquerda further 
stated that the adoption of a NDPP has two main goals: (1) to send a 
message to Portuguese society that domestic violence is no minor crime and 
thus generate a change in behaviour; and (2) to dissuade perpetrators thus 
keeping the victims safe.48 These objectives of deterrence for the NDPP are 
therefore in accordance with the overall function and objectives of Portuguese 
criminal law. It also situates the stance taken by Portuguese policy-makers in 
line with the understanding of the objectives of NDPP in other jurisdictions, for 
example in the Canadian and United States jurisdictions. 
                                            
45 Scholars have argued that such an argument is overtly paternalistic. See, eg, Leigh 
Goodmark, ‘Reframing Domestic Violence Law and Policy: An Anti-Essentialist Proposal’ 
(2009) 31 Washington University Journal of Law & Policy 45, 53.  
46 Seemingly influenced by Lenore Walker’s formulation of domestic violence as a cycle of 
violence and learned helplessness. In general Lenore E Walker, The Battered Women 
(Harper & Row, 1979). 
47 Etienne G Krug et al, World Report on Violence and Health (World Health Organization, 
2002) 95–6. Goodmark also argues that such argument transforms the woman who has 
experienced domestic violence into a stereotypical victim — and by doing so excludes abused 
women who do not conform to the stereotype. Goodmark, above n 45, 46–7. 
48 Parliamentary Debate, Diário da Assembleia da República, No 26 I Série, 14 Janeiro 2000, 
17 (Luís Fazenda). 
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The Bill was submitted for review to the First and Thirteenth 
Parliamentary Committees with jurisdiction on the matter.49 Both concluded in 
favour of adopting a NDPP, having recognized both that domestic violence is 
a violation of human rights, and the need to implement an effective criminal 
response in the national context. In its report the First Parliamentary 
Committee referred to United Nations instruments namely the Convention on 
the Elimination of all Forms of Discrimination against Women, the Declaration 
on the Elimination of Violence against Women and the Beijing Declaration and 
Platform for Action, as well as Council of Europe recommendations including 
Recommendation No R (85) 4 and Recommendation No R (85) 11.50 On the 
international and European frameworks the First Parliamentary Committee 
stated  
[Given its international dimension, the United Nations, the Council of 
Europe and the European Union have successively addressed the issue 
of violence against women. Many international documents that recognize 
such violence to be a violation of human rights, and as such, a public and 
political issue, were adopted by the State Parties of those organizations, 
including Portugal.]51 
In its final considerations the First Committee reasoned that:  
                                            
49 In accordance with the legislative process the Parliament referred the Bill for consultation 
and review to the First Committee — Comissão dos Assuntos Constitucionais, Direitos 
Liberdades e Garantias [the Committee on Constitutional Affairs, Rights and Freedoms] and 
Thirteenth Committee – Comissão para a Paridade, Igualdade de Oportunidades e Família 
[Commission for Parity, Equal Opportunities and Family]. The reports of both Parliamentary 
Committees have been published in the Portuguese Parliament’s digest: Comissão de 
Assuntos Constitucionais, Direitos, Liberdades e Garantias, Diário da Assembleia da 
República, No 14 II Série-A, 13 Janeiro de 2000, 242; Comissão para a Paridade, Igualdade 
de Oportunidades e Família, Diário da Assembleia da República, No 16 II Série-A, 31 Janeiro 
de 2000, 286. 
50 Parliamentary Assembly of Council of Europe Recommendation R (85) 4 on Violence in the 
Family (26 March 1985) and Council of Europe Committee of Ministers Recommendation No 
R (85) 11 on the Position of the Victim in the Framework of Criminal Law and Procedure (28 
June 1985). 
51 Comissão de Assuntos Constitucionais, Direitos, Liberdades e Garantias, above n 49, 243. 
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• The Beijing Declaration and Platform for Action recommends 
governments adopt and implement and periodically review and analyse 
legislation to ensure its effectiveness in eliminating violence against 
women, emphasizing the prevention of violence and the prosecution of 
offenders; 
• Family Violence is not a personal issue but rather a public safety 
problem and therefore an issue for those state authorities responsible 
for the protection of fundamental rights; 
• The Bill meets the recommendations of the agencies that deal 
specifically with this issue, namely CIDM (Commission for Equality and 
Women's Rights) and APAV (Portuguese Association for Victim 
Support).52 
However, certain incongruities were found in the report of the First 
Parliamentary Committee. A review of the Council of Europe 
Recommendations indicates on the one hand that Recommendation No R 
(85) 4 states that the governments of Member States with regard to state 
intervention should ‘not institute proceedings in cases of violence in the family 
unless the victim so requests or the public interest so requires’53 (emphasis 
added). The Recommendation therefore suggests that state intervention 
should be determined by a two-step legal framework:  
a) a primary framework in which criminal proceedings should not be 
instituted unless the victim requests it — thus leaving the decision in 
the hands of the victim; and 
b) where the public interest requires such intervention — an available 
secondary framework in which criminal proceedings should be 
instituted regardless of the victim’s wishes.  
However the Bill proposing that the Portuguese Penal Code should be 
amended to adopt a one-step legal framework in which public interest is 
                                            
52 Ibid, 245. 
53 Parliamentary Assembly of Council of Europe Recommendation R (85) 4 para 15.  
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paramount in all cases of domestic violence, and which removes the decision 
from the victim to pursue criminal proceedings, seems to contradict the 
aforementioned recommendation.  
On the other hand the Council of Europe Recommendation No R (85) 
11 does not fully endorse a NDPP. Rather it endorses a more nuanced 
approach that requires consideration of the issue of compensation for the 
victim and the efforts of the offender in that regard:  
Considering that the objectives of the criminal justice system have 
traditionally been expressed in terms which primarily concern the 
relationship between the state and the offender;  
Considering that consequently the operation of this system has 
sometimes tended to add to rather than to diminish the problems of the 
victim;  
Considering that it must be a fundamental function of criminal justice to 
meet the needs of and to safeguard the interests of the victim…  
Recommends the governments of member states review their legislation 
and practice in accordance with the following guidelines …  
In respect of prosecution: A discretionary decision whether to prosecute 
the offender should not be taken without due consideration of the 
question of compensation of the victim, including any serious effort made 
to that end by the offender. 54 
Additionally, the documents issued during the legislative process 
revealed that in the consultation process APAV had voiced concerns over the 
potential pitfalls of adopting a NDPP if the criminal justice system and social 
services lacked adequate means to respond to victims’ needs. APAV argued 
                                            
54 Council of Europe Committee of Ministers Recommendation No R (85) 11 paras B [2–4], I 
B [5]. 
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[It is yet to be determined whether the criminalisation of social problems 
will have any effective impact on the root causes of domestic violence 
and whether prison sentences are the appropriate solution.]55 
APAV recommended 
[The adoption of legislation that promotes conflict resolution in the context 
of domestic violence, namely through mediation, though safeguarding the 
specific interests of the victims.]56 
Thus it seems that APAV’s view and recommendations concerning the 
issue diverge from the Bill. Local women’s organizations had similarly 
expressed opposition to the adoption of the NDPP: their position is mentioned 
en passant in the report of the First Parliamentary Committee, as well as by 
Member of Parliament Odete Santos in her speech during the parliamentary 
debate.57  
The Thirteenth Parliamentary Committee Report, similar to the First 
Committee Report, refers to the aforementioned United Nations instruments 
and Council of Europe recommendations. Additionally, the Report cites an 
European Expert Meeting Document58 which recommends that all acts of 
violence perpetrated in the private sphere must be prosecuted ex officio by 
the state.59  During the consultation process the Thirteenth Parliamentary 
                                            
55 Quotation from the consultation document. The reference of the document within the Bill 
File is Doc. 291 COM de 23 Fevereiro – 13.K – 3 AHP, 2.  
56 Ibid, 10. 
57 See Comissão de Assuntos Constitucionais, Direitos, Liberdades e Garantias, above n 49, 
245. Member of Parliament Odete Santos representing the Communist Party stated during 
her intervention in the Parliamentary debate that women’s organizations had already 
expressed opposition against the Bill as it stood. Parliamentary Debate, Diário da Assembleia 
da República, No 26 I Série, 14 Janeiro 2000, 19 (Odete Santos). 
58 Provided by two Portuguese experts affiliated with CIDM who attended the Meeting. 
59 The Report states  
[An Expert Meeting on the subject of domestic violence took place in Vienna in 
December 1998 and was attended by jurists of CIDM. The working documents of 
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Committee also heard from APMJ60 which argued that domestic violence 
should be prosecuted ex officio since it represented a violation of human 
rights.61  
The Bill was passed by Parliament in a final vote on 6 April 2000. 
Consequently, while the concept of violence and elements of the crime 
remained the same, the crime was now characterised as a public crime — 
thus justified with a NDPP. 
 
 
                                                                                                                             
this conference indicate ... "there should be a consensus that all acts of violence 
perpetrated in the private sphere must be prosecuted by the state."]  
Comissão para a Paridade, Igualdade de Oportunidades e Família, above n 49, 287. 
However according to WAVE (Women against Violence Europe), two conferences that 
covered domestic violence occurred in Austria in the year 1998. One was the 2nd WAVE 
Conference held in January in Vienna — the issues primarily discussed at the conference 
related to legal situations and public measures concerning domestic violence in the 23 
European countries represented by the 57 delegates. The other event was the European 
Union Expert Meeting on “Police Combating Violence against Women” held in Baden in 
December. Comprehensive recommendations were adopted — Document reference 
Recommendations of EU-Experts Meeting in Badem (1998). See WAVE (Women against 
Violence Europe), Herstory of the Wave Network  
<http://www.wave-network.org/content/herstory-wave-network>.  
Recommendation 23 under the title Criminal Proceedings states: ‘There should be a 
consensus that all acts of violence perpetrated in the private sphere must be prosecuted ex 
officio by the state.’ See Recommendations of EU-Experts Meeting in Baden (1998) 
recommendation 23  
<http://www.legislationonline.org/documents/id/8729>. 
Thus all indications point to the Experts Meeting being the one held in Baden and not in 
Vienna and the recommendation was retrieved from the Recommendations of EU-Experts 
Meeting in Baden (1998). 
60 APMJ stands for Associação Portuguesa de Mulheres Juristas [Portuguese Association of 
Women Jurists]. 
61 Reference of the document within the Bill File: Doc. COM192/1 – 13.K-3 AHP. 
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C. The 2007 Amendment 
In October 2006 the government submitted to Parliament a Bill to 
broadly revise the Penal Code.62 Such revision was carried out following due 
legislative process by Lei nº 59/2007 de 4 de Setembro [Law No 59/2007 4 of 
September] DR, 04 September 2007. The reform affected several parts of the 
Penal Code, including the domestic violence offence.63 Article 152 of the 
Penal Code was relabelled as violência doméstica [domestic violence]64 and 
violence against an intimate partner was given primary place in the article. 
Pursuant to paragraph 1 of article 152 of the Portuguese Penal Code the 
definition of violence was extended to include sexual violence, and the 
definition of perpetrator was extended to include former partners and same 
sex partners. 65  The element of reiteration, or proof of repeated acts of 
violence, was dropped from the definition. The amendment also added 
accessory penalties, namely prohibition on the use of firearms for a period of 
six months to five years, and the obligation to attend specific programs. 
Though the accessory penalty of prohibition on contacting the victim was 
initially incorporated in the 2000 amendment, the revision of 2007 extended 
the period to a maximum of 5 years. 
                                            
62 Proposta de Lei No 98/X 12 Outubro 2006 [Bill No 98/X 12 October 2006]. The original Bill 
and related legislative documents were analysed. They are located at the Arquivo Histórico 
Parlamentar [Parliamentary Historical Archive] reference AHP – PPL 98/X/1ª 2ªpasta DA Plen 
X Legislatura.  
63 In the explanatory memorandum to the Bill it is declared that the reform objective is, inter 
alia, the protection of vulnerable people using the criminal justice system as a guarantor of 
the right to freedom of the most vulnerable. Two dozen new measures conveyed this 
objective, with emphasis on the wide range of solutions ensuring more protection to minors, 
the refinement of the concept of domestic violence, a more effective response from the 
criminal justice system, and the creation of crimes such as child pornography, and genital 
mutilation, among other crimes.  
64 The expression was adopted due to the influence of Anglo-sociology, and after being widely 
used by politicians, scholars and media. Teresa Pizarro Beleza, above n 26, 281. 
65 From the outset of the criminalisation of domestic violence in the 1982 Penal Code the 
provision was worded in a gender-neutral manner. This gender-neutral articulation of the 
domestic violence offence will be explored later in the chapter.  
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Further, the understanding that human dignity is the ultimate legal 
interest protected under the domestic violence offence persists in the 
jurisprudence. 66  Thus a necessary condition for the crime of domestic 
violence is that the violence, be it physical, psychological or/and sexual, 
perpetrated against the intimate partner or ex-partner is manifestly offensive 
to her or his human dignity. There was no change however in the NDPP 
approach. 
Much earlier than the 2000 reform Beleza had written in her essay on 
article 153 of the 1982 Penal Code that because domestic violence takes 
place in private, sustained by the artificial deafness of the neighbours, and  
widespread complicity / fear / indifference, it is often difficult to attain sufficient 
proof of the offence to meet legal standards.67 
Taking into account that the burden of proof to determine guilt remains 
very high and that domestic violence is perpetrated within the private sphere 
of the family, what changed with the decision to introduce a NDPP? What 
happens when the outcome desired by the victim does not match the public 
interest to prosecute domestic violence? Does the categorization of domestic 
violence as a public crime change the outcome of a case when the victim is 
not interested in prosecution, as was the case when the crime was 
categorized as semi-public?  
These issues and other aspects of the criminal system, such as 
variations on the particular role of the prosecution service (inter alia, whether 
the jurisdiction has a principle of legality or a principle of opportunity), have a 
significant impact on criminal justice statistics.68 As previously noted in the 
Manitoba chapter, in order to understand the local criminal justice statistics it 
is key to understand the particular role of the prosecution service in that 
                                            
66 See, eg, Brandão, above n 33, 14–15. 
67 Beleza, above n 21, 19. 
68 See, eg, Paul Smit and Stefan Harrendorf, ‘Responses of the Criminal Justice System’ in 
Stefan Harrendorf, Markku Heiskanen and Steven Malby (eds), International Statistics on 
Crime and Justice (HEUNI Publication Series No. 64, 2010) 88.  
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jurisdiction. Therefore before analysing the available quantitative data on the 
performance of the criminal justice system, the next section will provide a 
summary of the principles and structure of the Portuguese criminal process to 
assist in understanding this jurisdiction’s justice statistics.  
 
3. The Criminal Process and Key Principles 
Since the interference of the state vis-à-vis criminal proceedings 
directly affects fundamental rights and freedoms A Constituição da República 
Portuguesa [The Constitution of the Portuguese Republic]69 has established 
that neither public prosecutors, nor indeed the courts, can operate outside 
statutory law.70 And the statutory law covering criminal procedure is the Code 
of Criminal Procedure [o Código de Processo Penal].71 The intervention of the 
criminal justice system rests on the principle of legality in criminal proceedings 
thus precluding (in principle) the possibility of arbitrary and biased acts and 
decisions. Furthermore, the telos of the criminal process, that is, the ultimate 
end of the criminal process should be the restoration of social peace by 
establishing the substantive truth and achieving justice.72 To that end the 
Ministério Público [Public Prosecution Office] is attributed the status of a 
                                            
69 The Portuguese Constitution is a direct source of substantive and procedural rights in 
regard to the criminal justice process. In the fundamental rights section the Constitution 
instituted guarantees with respect to criminal procedure. The most important of them are: 
limitations to pre-trial detention and arrest (article 27 and 28); the right not to be tried twice for 
the same act — principle ne bis in idem (article 29, paragraph 5); every defendant is 
presumed innocent until found guilty by a court of law — presumption of innocence (article 32, 
paragraph 2 — first part); proceedings should be conducted as expeditiously as possible 
(article 32, paragraph 2 — second part); the defendant has the right to be assisted promptly 
by legal counsel (article 32, paragraph 3). 
70 Constitution of the Portuguese Republic art 203 in conjunction with article 205 paragraph 1, 
article 219 paragraph 1 and Code of Criminal Procedure art 2. 
71 Code of Criminal Procedure art 2. 
72 The ultimate end of the Portuguese criminal process is inscribed in Code of Criminal 
Procedure Preamble and art 53 para 1. 
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magistracy and not of a party, parallel to, though independent of, the 
judiciary,73 guided by the principle of legality,74 and subject to the strict duty of 
objectivity75 in order to assist the court in upholding these goals.76  
The Portuguese criminal process can be divided into four main stages: 
(1) inquérito (the investigation stage), (2) instrução, (3) julgamento (the trial 
stage), and (4) execução de sentença (execution of sentence). Instrução is an 
optional adversarial phase of the criminal process instituted upon request by a 
defendant who seeks to invalidate the public prosecutor’s decision to submit 
the case for trial, or by the complainant who seeks to counter the dismissal of 
the case by the public prosecutor.77 This stage of the criminal process is 
                                            
73 See Code of Criminal Procedure Preamble [10]. Also, see Germano Marques da Silva, 
Curso de Processo Penal I (Verbo, 5th ed, 2008) 148. 
74 Constitution of the Portuguese Republic art 219 para1. Likewise it is incumbent upon the 
Ministério Público, alongside the judiciary, [to maintain] the decisive role of implementing the 
philosophy that animates the penal code inasmuch as it is at the determination of the penalty 
that the goal of deterrence (general and specific) and resocialization gain meaning. Decreto-
Lei nº48/95 de 15 de Março [Decree No 48/95 15 March] Preamble [3]. This decree 
extensively revised the 1982 Penal Code in 1995. 
75 Code of Criminal Procedure art 53 para 1. See also Adriano Souto Moura, A investigação e 
as sua Exigências no Inquérito, Simpósium em Homenagem a Jorge de Figueiredo Dias 
(Coimbra Editora, 2009) 76–78; Rui do Carmo, ‘A Autonomia do Ministério Público e o 
Exercício da Acção Penal’ (2004) 1 Revista do CEJ 111. Pursuant to the principle of legality 
and objectivity that govern the performance of the public prosecution see also, Procuradoria 
Geral da República [Prosecutor General’s Office], Circular No 6/2002 de 13 de Março de 
2002 [Document No 6/2002 13 March 2002] 
<http://www.ministeriopublico.pt/iframe/circulares>.  
76 To such a great degree that among the special competences and duties of the Ministério 
Público is the obligation to appeal against a sentence for the exclusive interest of the 
accused. In those cases in which, in the face of the evidence produced during trial, the 
judiciary convicted the accused when it should had acquitted, or sentenced the accused to a 
disproportionate penalty, the Ministério Público has a duty to appeal against the sentence. 
Code of Criminal Procedure art 53, para 2 d) and art 401 para 1 a). See also Magistrados do 
Ministério Público do Distrito Judicial do Porto, Código de Processo Penal Comentários e 
Notas Práticas (Coimbra Editora, 2009) 121; José Narciso Cunha Rodrigues, Recursos: 
Jornadas de Direito Processual Penal (Almedina 1993) 390. 
77 Code of Criminal Procedure Preamble [7], art 286 and 287. 
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under the jurisdiction of an examining judge — Juiz de Instrução — who will 
adjudicate whether the case will proceed to court or not.78  
O Ministério Público has the monopoly over the institution of criminal 
investigation, and must act in accordance with the principle of officiality, that is 
both the knowledge that it is possible that a crime has occurred determines 
the institution of a criminal investigation by the Ministério Público, and also 
that at the end of the investigation the prosecutor must make a decision on 
prosecution irrespective of the interests of the victim. 79  As distinct from 
Manitoba, the criminal investigation is formally led by the public prosecutor. 
The police assist with the investigation acting under the direct guidance and 
supervision of the Ministério Público.80 While information that a crime has 
occurred and a complaint can be submitted directly to the Public Prosecution 
Office, 81 in general the police are the gateway to the criminal justice system.82 
                                            
78 This examining judge cannot adjudicate on the case at the trial stage. 
79 Princípio da oficiosidade [principle of officiality] under Code of Criminal Procedure art 48, 
241 and 262 para 2, and Constitution of the Portuguese Republic art 202 and 219. While the 
Ministério Público has the monopoly on criminal proceedings, the institution of criminal 
investigation and subsequent prosecution depend on a complaint being alleged/made by the 
victim in semi-public crimes, and other requisite procedures in relation to private crimes. See 
Code of Criminal Procedure art 48 to art 52. On the principle of officiality, a principle that 
governs criminal procedure in other European jurisdictions such as Slovenia and Germany, 
see, eg, Primoz Gorkic, ‘Slovenia’ in Katalin Ligeti (eds), Toward a Prosecutor for the 
European Union, Volume 1 A Comparative Analysis (Hart Publishing, 2013) 659–60; Gerhard 
Dannecker and Julian Roberts, ‘The Law of German Criminal Procedure’ in Mathias Reimann 
and Joachim Zekoll (eds), Introduction to German Law (Kluwer Law International, 2nd ed, 
2005) 431. 
80 Code of Criminal Procedure art 55, 56, 263. The role and relationship between the police 
and prosecution vary from country to country, according to its legal tradition, judicial system, 
and the balance of powers between the executive and judiciary. In some jurisdictions such as 
Manitoba, the police have full jurisdiction over the criminal investigation without interference 
from the prosecutor. See Adriano Souto Moura, A investigação e As Suas Exigências no 
Inquérito, Simpósium em Homenagem a Jorge de Figueiredo Dias (Coimbra Editora, 2009) 
76–8. 
81 Code of Criminal Procedure art 241.  
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Once the police have information that a crime has occurred or have received 
a complaint, such information must be reported to the public prosecution 
service within ten days.83 The reporting by police agencies is mandatory.84 
Once that information reaches the Public Prosecution Office, in principle a 
criminal investigation is registered and open [‘registado e autuado como 
inquérito …’] and all possible investigative acts to establish the facts (truth) 
are conducted. When the criminal investigation is finished, the prosecutor 
must perform an “juízo antecipatório” [anticipatory judgment] that will 
determine whether the case will proceed to trial or be dismissed. Such 
anticipatory judgment is guided by the principles of legality and objectivity. 
The decision to prosecute a case occurs when the prosecutor concludes that 
the evidence gathered will stand trial and will surpass a reasonable doubt, 
thus supporting the principle of in dubio pro reo. 85  However the public 
prosecutor can defer prosecution and suspend proceedings if the conditions 
prescribed in Código de Processo Penal [Code of Criminal Procedure] art 281 
are met.86 These requisites allow the use of deferred prosecution in domestic 
violence cases.  
                                                                                                                             
82 See Carina Quaresma, Violência Doméstica: Da Participação da Ocorrência à Investigação 
Criminal (Cadernos da Administração Interna – Coleção Direitos Humanos e Cidadania, 
2012) 156. 
83 Pursuant to Code of Criminal Procedure art 245. 
84 Pursuant to Code of Criminal Procedure art 242, 243, 248. 
85 Code of Criminal Procedure art 283 para 2. See João Conde Correia, Questões Práticas 
Relativas ao Arquivamento e à Acusação e à sua Impugnação (Publicações Universidade 
Católica, 2007) 19–23; Magistrados do Ministério Público do Distrito Judicial do Porto, above 
n 76, 714–5.  
To such an extent must the prosecutor act under the principle of objectivity that his/her 
decision can be put to the test through the facultative “Instrução”. 
86  The application of suspensão provisória do processo (in this thesis termed deferred 
prosecution) is subject to the strict principles of legality and objectivity, since all the requisites 
established in the provision must be met, and the prosecutor is required to substantiate his or 
her decision to defer prosecution. Magistrados do Ministério Público do Distrito Judicial do 
Porto, above n 76, 706–9. 
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Likewise, the principles of legality and objectivity govern both the 
Ministério Público and the judge during the trial phase. However, in the trial 
phase the judge is the dominus litis and not the Ministério Público. In this 
instance the role of the judge, as a neutral fact finder in control of the case, is 
governed by the principle of investigation and the search for substantive 
truth.87 The trial phase is a truth-finding process, subject to the principle of 
immediacy. Such principle is enshrined in Código de Processo Penal [Code of 
Criminal Procedure] art 355. This provision establishes that the primary 
source is evidence produced in court, so that the judge will ground her/his 
judgment exclusively on evidence she/he was able to examine 
independently. 88  The principle requires the use of the most immediate 
evidence, 89  since reproduction of evidence bears the risk of distortion. 90 
Moreover, it allows the accused to examine and challenge the evidence 
pursuant to his/her right to a fair trial. Hence, indirect evidence is in principle 
inadmissible as a means of evidence.91 Thus oral testimony by investigating 
officers assisting the prosecutor cannot serve as a means of evidence, unless 
the investigating officer was him/herself an eyewitness to the facts. 92 
Likewise, witnesses can only testify about their own experience.93 In very 
limited and exceptional circumstances hearsay can be admitted as a means 
of evidence in accordance with article 129 paragraph 1 of the Code of 
                                            
87 Pursuant to Code of Criminal Procedure art 340. See also Magistrados do Ministério 
Público do Distrito Judicial do Porto, above n 76, 851–3. 
88 See, eg, Magistrados do Ministério Público do Distrito Judicial do Porto, above n 76, 887–
91; Manuel Lopes Maia Gonçalves, Código de Processo Penal Anotado (Almedina, 17th ed, 
2009) 359–60, 808–13. 
89 See Jorge de Figueiredo Dias, Direito Processual Penal I Volume (Coimbra Editora, 1974) 
232–3. 
90 Marc S Groenhuijsen and Hatice Selçuk, ‘The Principle of Immediacy in Dutch Criminal 
Procedure in the Perspective of European Human Rights Law’ (2014) 126 (1) De Gruyter 
249–50. 
91 Code of Criminal Procedure art 129. 
92 Pursuant to Code of Criminal Procedure art 356 para 7 and art 357 para 2. Likewise, 
written testimony taken by the prosecutor or investigating officers assisting the prosecutor 
cannot serve as a means of evidence. Pursuant to Code of Criminal Procedure art 356. 
93 Code of Criminal Procedure art 128. 
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Criminal Procedure, namely when there is a de facto impossibility of 
producing the evidence in court. However, Portuguese jurisprudence has 
established that hearsay cannot serve as a means of evidence when such 
impossibility derives from the legitimate refusal of a witness to testify.94  
Having considered the structure and principles of the Portuguese 
criminal process, which allows a better understanding of criminal justice 
outcomes, the next section provides a quantitative assessment of the reform 
introduced in 2000 by looking into the official justice statistics on domestic 
violence over a thirteen year period. A comparison with the numbers of other 
types of crime is also presented. 
 
4. A Quantitative Analysis of the Reform 
What difference did the 2000 reform make? What were the quantifiable 
differences seen during the last 13 years?  
This section provides a statistical analysis of the consequences of the 
NDPP introduced in Portugal in 2000, specifically the policy’s effect on 
reporting and criminal investigations, and court outcomes. Analyses are 
based on police-reported incident data, and court data which includes both 
accused individuals who faced trial after formal charges were laid by the 
public prosecutor, and convicted individuals. Unlike in Manitoba’s chapter, the 
terms accused and prosecuted are used interchangeably since in Portugal the 
formal accusation of a criminal offence is submitted by the Public Prosecutor’s 
Office to the competent court whose judge will then, in principle, set a date for 
trial.95 The data presented in this section was drawn from the Portuguese 
                                            
94 See, eg, Magistrados do Ministério Público do Distrito Judicial do Porto, above n 76, 348–
50. 
95 Code of Criminal Procedure art 311, 312. In Manitoba criminal proceedings are initiated 
with the police formally accusing the offender of a criminal offence; the case is then passed to 
the Public Prosecutor who will decide whether to proceed with the charges against the 
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Directorate-General for Justice Policy Justice Statistics covering the years 
1999 to 2013. The Portuguese Directorate-General for Justice Policy (DGPJ) 
is a national governmental agency responsible for monitoring policies, 
objectives and priorities of the Ministry of Justice, as well as for handling the 
statistical information concerning the performance of the justice sector.  
 
A. Justice Statistics on Domestic Violence from 1999 to 2013 
I. Trends on Domestic Violence Incidents, Persons Accused 
and Convictions 
The justice statistics on domestic violence from 1999 to 2013, 
illustrated in charts 1 and 2, suggest that the no-drop policy had a substantial 
impact on reporting, prosecution and conviction. 
Over the 13-year period there was an observable rise in the number of 
domestic violence incidents recorded by police agencies. While the population 
growth rate was 2% over the decade — 2001 to 2011 (average annual 
population growth rate 0.197%);96 the DGPJ data on police-recorded incidents 
shows that from 2000 to 2013 there was a sharp increase (441%) in domestic 
violence incidents recorded by the police — from 4,238 in 2000 to 22,930 in 
2013 — an average yearly increase of 17.3%. The numbers presented for the 
                                                                                                                             
accused. In the Manitoba chapter the term accused is used to refer to the individual who has 
been charged with a criminal offence, while the term prosecuted is defined as the point in the 
criminal process when the Public Prosecutor has decided to proceed with the charges laid 
against an accused person. 
96 Censos 2011 Resultados Definitivos – Portugal (Instituto Nacional de Estatística, I.P., 
2012) 18; INE, PORDATA, Taxa de crescimento anual médio segundo os Censos (%) em 
Portugal (26 June 2015)  
<http://www.pordata.pt/Portugal/Taxa+de+crescimento+anual+m%C3%A9dio+segundo+os+
Censos+(percentagem)-876>. 
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period 1999 to 2005 were values extrapolated from family violence police-
recorded incidents.97  
Chart 1 Annual Counts of Police-recorded Domestic Violence Incidents, Portugal, 
1999/2013 
 
Data Source: Portuguese Directorate-General for Justice Policy98 
Similarly, the DGPJ court data shows that from 1999-2013 there was a 
precipitous increase in the number of individuals both accused and convicted 
of the crime of domestic violence (see Chart 2). In 1999, the year prior to the 
adoption of the NDPP, the number of accused was 122. The number of 
accused increased 1,216% in the 13-year period from 2000 (n = 213) to 2013 
(n = 2,804). The number of individuals convicted also increased over the 13-
year period by 1,869% — from a low 71 in 2000 to a high of 1,398 in 2013. 
These statistics suggest a steady rate of about half of those accused are 
eventually convicted.  
                                            
97 At the police level, disaggregation of data into distinct types of family violence only started 
in 2005, according to the DGPJ. Until that year statistics regarding police records pertained to 
all family violence. The disaggregated data from 2005 to 2008 shows that the average yearly 
percentage of recorded cases of domestic violence to the family violence total during this 
period was 85.2%. Since the deviation of the yearly percentage of domestic violence to family 
violence is very low this study has applied the average value in order to extrapolate the 
number of domestic violence records within the family violence total between 1999-2005.  
98 The numbers in this Chart were retrieved from the DGPJ under the categories “maus 
tratos”, “maus tratos cônj/ análogo” and “violência doméstica cônj/ anál.” and were updated 
by the system in 30-03-2015.  
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Chart 2 Domestic Violence, Annual Counts of Accused and Convicted, Portugal, 
1999/2013 
 
Data Source: Portuguese Directorate-General for Justice Policy99 
A sharp hike in the numbers of accused and convicted occurred in the 
two first years (2000-2001) after the introduction of the NDPP, and again in 
2010. While the first rise can be explained by the introduction of the NDPP, 
the second may reflect the enactment of the Bill of Rights for Victims of 
Domestic Violence in 2009,100  which granted domestic violence victims a 
myriad of social and legal rights that may have overcome their known 
reluctance in cooperating with authorities.101 The second rise may also be a 
                                            
99 The numbers in the Chart were retrieved from the categories “Violência doméstica cônj/ 
anál.” and “Maus tratos cônj/ análogo”. The separate data on individuals accused and 
individuals convicted was updated by the system in 31-10-2014. In Chart 2 the numbers 
presented of accused and convicted after 2006 are the sum of the numbers on the categories 
“Maus tratos Cônjuge/Análogo” and “Violência doméstica cônj/ anál.” The numbers on 
individuals accused were retrieved from statistics on “intervenientes em processos findos” 
and not “processos crime na fase de julgamento findos nos tribunais judiciais de 1.ª instância, 
por crime”. This means that the statistics presented are of the number of individuals 
prosecuted and not the number of cases submitted to trial. 
100 In 2009 Lei 112/2009 de 16 de Setembro [Law 112/2009 of 16 September] established a 
Bill of Rights for Victims of Domestic Violence.  
101 Among such rights are entitlements to be allocated in social housing or financial support 
for renting, financial aid, and specific labour rights. In respect to criminal proceedings, the law 
determines that during the criminal investigation the victim is entitled to be heard in an 
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delayed result of the 2007 amendment to the elements of the domestic 
violence offence which extended the definition of violence and definition of 
perpetrator, and removed the requirement of ‘reiteração’. The 2007 reform 
made clear that the perpetration of one grave act of physical or psychological 
violence is sufficient to meet the requirements for the commission of a 
domestic violence offence. 
Overall, the official data from the DGPJ shows that the introduction of 
the NDPP coincides with rises in police-recorded incidents, and the number of 
accused and convicted in court. Similarly to Manitoba, this result suggests 
that the introduction of the NDPP served to make domestic violence publicly 
visible, and increasingly dealt with through a criminal justice response. It must 
be pointed out that the sharp increment in reporting, prosecution and 
conviction may result from concurrent interventions from the state within the 
scope of the National Plans against Domestic Violence, namely national 
campaigns against domestic violence.  
Still, the political debate that led to the introduction of a NDPP in 
Portugal focused on the attrition rate at prosecution level as a result of the 
victim’s discretion. The issue of attrition in criminal proceedings, that is, 
reported cases that fail to result in prosecution and conviction, has been the 
object of attention at the national and international level. For instance, 
according to the Gender Equality and Anti-Trafficking Division of the Council 
of Europe, research suggests that the higher levels of reporting have not 
translated into higher rates of conviction.102 This issue will be addressed  
below. 
 
                                                                                                                             
informal and private atmosphere and all efforts should be made to prevent revictimization. 
The victim is also entitled to immediate adequate psychological care. 
102 Gender Equality and Anti-Trafficking Division, Directorate General of Human Rights and 
Legal Affairs Directorate General of Human Rights and Legal Affairs, Final Activity Report 
from the Council of Europe Task Force to Combat Violence against Women Including 
Domestic Violence (Council of Europe, 2008) 43–7. 
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II. Attrition 
In the parliamentary debate leading up to the introduction of the NDPP, 
the Bloco de Esquerda party argued that, given that the majority of women 
who do press charges eventually withdraw the complaint, ‘one can count on 
the fingers of one hand the numbers of cases that reach the court’. Despite 
the increase in reporting, prosecution and conviction, the data suggests a high 
attrition rate in relation to the level of reported-to-accused cases. Table 9 
provides the ratios for accused-to-reported incident and convicted-to-accused. 
These percentages were calculated from the DGPJ statistics on police-
recorded incidents, number of individuals accused, and individuals convicted 
presented in Charts 1 and 2 above. 
In 1999, the year preceding the introduction of the NDPP, the accused-
to-incident ratio was 4% (thus a massive 96% attrition rate at the prosecutor’s 
level). However the available data on the 13-year period since 1999 suggests 
that there has been very little change in the attrition rate at the prosecutor’s 
level. From 2001, the year following the reform, there was only a slight decline 
in the attrition rate from 95% in 2001 to 89% in 2004 and 88% in 2011-2013. 
Indeed, the data shows an impressively high attrition rate at the prosecution 
level for a crime characterized as “public”. It could be argued that an 8% 
increase in the accused-to-incident ratio suggests inappropriate use of the 
Ministério Público resources.103   
On the other hand, at the court level there has been sizable upward 
trend in the conviction rates: in 1999 the convicted-to-accused ratio was 26%, 
compared to 45% in 2001 and 50% in 2013.  
The lowest rate observed since the adoption of the NDPP was in the 
first year 2000 with a convicted-to-accused ratio of 33% (an increase of only 
7% compared with the previous year). From 2002 the average conviction rate 
has remained somewhat steady at about 49%. 
                                            
103 If the ratios of the last three years corresponding to the highest ratio of accused (12%) are 
taken into account.  
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Table 9 Yearly Domestic Violence Ratios for Accused and Convicted, Portugal, 
1999/2013 
Year Accused-to-Incident 
Ratio 
Convicted-to-Accused 
Ratio 
 % % 
1999 4 26 
2000 5 33 
2001 5 45 
2002 7 49 
2003 8 51 
2004 11 53 
2005 9 51 
2006 7 48 
2007 9 48 
2008 7 43 
2009 7 46 
2010 10 48 
2011 12 49 
2012 12 52 
2013 12 50 
 
To better comprehend the meaning of the trends and attrition rates in 
domestic violence crime, the next section provides a comparative analysis of 
trends and attrition rates between domestic violence and general assault, 
rape, and overall crime. 
 
B. Domestic Violence Data Compared to Official Statistics on 
General Assault and Rape 
To what extent can the changes observed in official data in relation to 
domestic violence be present in other types of crime such as general assault 
and rape?  
According to Eurostat, there has been a general tendency for levels of 
recorded crime to decrease in recent years in the European Union, as the 
number of most types of crimes recorded by the police in the EU-28 fell 
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between 2007 and 2012.104 This data supports the trend observed in Portugal 
on overall crime.105 
Further, the DGPJ data shows different trends between police reports 
of general assault and those of rape in the 13-year period as Charts 3, 4 and 
5 illustrate. On the one hand, in the period 1999-2013 reports of general 
assault decreased 32% with a clear downturn since 2003. On the other hand, 
the trend line on Chart 4 shows consistency in police-reported incidents of 
rape, with the number of incidents in 2013 showing only a 1.04% decrease 
against that of 2000, despite an observable peak in police-reported rape 
incidents in 2010.  
Importantly, after a steady increase throughout the decade, in 2013 the 
number of police-recorded domestic violence (DV) incidents was close to that 
of general assault incidents — 22,930 domestic violence incidents against 
25,118 general assault incidents. 
Chart 3 Comparative Trends on Police-recorded Incidents, Portugal, 1999/2013 
 
Data Source: Portuguese Directorate-General for Justice Policy106 
                                            
104 Eurostat, Crime Statistics (January, 2014)  
<http://ec.europa.eu/eurostat/statistics-
explained/index.php/Crime_statistics#Crimes_recorded_by_the_police>. 
105 Sistema de Segurança Interna, Relatório Annual de Segurança Interna 2014, 17 
<http://www.parlamento.pt/Documents/XIILEG/Abril_2015/relatorioseginterna2014.pdf>. 
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Furthermore, the trends on those accused and convicted for general 
assault and rape are likewise distinct from that of domestic violence. 
The general trend for those accused of general assault shows a 
reasonable consistency — see Chart 4. The number of accused peaked in 
2007 with 20,226 individuals prosecuted, and was followed by a downturn. 
Therefore there has been stability in the numbers of those convicted for 
general assault over the past thirteen years. 
Chart 4 Annual Counts on General Assault, Portugal, 1999/2013 
 
Data Source: Portuguese Directorate-General for Justice Policy107 
The trend line representing individuals accused of rape show some 
stability occurring between 1999 and 2007 with an upturn occurring since 
2007 reaching about 130 cases in 2013. Convictions show a similar trend, 
with consistent numbers in the first half of the period and a slight upturn since 
2007.  
                                                                                                                             
106 Numbers pertaining to general assault were retrieved from the category ‘Of. int. física vol. 
simples’ and ‘Of.int.fís.simples/privileg., and do not include aggravated assault. Statistics 
pertaining to rape were retrieved from the category ‘Violação simples e agravada’. 
107 Statistics on general assault were retrieved from the category ‘Of. int. física vol. simples’ 
and ‘Of.int.fís.simples/privileg., and do not include aggravated assault. 
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Chart 5 Annual Counts on Rape, Portugal, 1999/2013 
 
Data Source: Portuguese Directorate-General for Justice Policy108 
The data also shows that at the prosecutor’s level, the attrition rates in 
judicial processing of general assault and rape differ considerably from that of 
domestic violence.  
Table 10 provides the ratios for accused-to-reported incident and 
convicted-to-accused for general assault and rape. The percentages were 
calculated from the DGPJ statistics on police-recorded incidents, the number 
of individuals accused, and those convicted, presented in Charts 4 and 5 
above. 
In 1999 the accused-to-incident ratio was 34% for general assault and 
23% for rape against 4% regarding domestic violence. That means a 66% 
attrition rate for general assault, 77% for rape, and 96% for domestic violence. 
In 1999 all three offences — domestic violence, general assault and rape 
were categorized as “crime semi-público” [semi-public crime]. In 2000 only the 
categorization for domestic violence changed to “public crime”. However by 
2013 there was a 57% accused-to-incident ratio for general assault, with 38% 
for rape, and 12% for domestic violence. That is, in the 13-year period the 
attrition rate at the prosecutor’s office level decreased only 8% for domestic 
violence, but by 23% for assault, and 15% for rape. 
                                            
108 Statistics on rape were retrieved from the category ‘Violação simples e agravada’. 
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Thus, these statistics show a much higher attrition rate at the 
prosecution level for domestic violence before and after reform. In the 13-year 
period after the introduction of NDPP the average incident-to-accused attrition 
rate at 91.4% for domestic violence cases is 37% higher than the attrition rate 
for general assault, and 20% higher than that for rape.109 This discrepancy 
between attrition rates is of great significance and should not be overlooked 
by Portuguese policymakers since it was partly the extreme attrition rate in 
criminal proceedings regarding domestic violence cases that led to the 
introduction of the NDPP policy.  
Table 10 Yearly Assault and Rape Ratios for Accused and Convicted, Portugal, 
1999/2013 
 
General Assault Rape 
Year Accused-to-Incident Ratio 
Convicted-to-Accused 
Ratio 
Accused-to-Incident 
Ratio 
Convicted-to-Accused 
Ratio 
  % % % % 
1999 34 29 23 67 
2000 42 32 24 56 
2001 39 34 22 68 
2002 32 35 21 67 
2003 31 34 20 68 
2004 34 32 24 55 
2005 36 31 25 72 
2006 36 32 21 61 
2007 55 31 39 53 
2008 59 31 45 65 
2009 52 32 30 48 
2010 55 31 26 67 
2011 57 31 34 68 
2012 59 33 36 65 
2013 57 35 38 59 
 
For a crime characterized as “public” in which criminal proceedings are 
instituted regardless of the victim’s consent, attrition rates for domestic 
                                            
109 For the period 2000/13 the average attrition rate was 91% for domestic violence, 54% for 
assault, and 71% for rape. 
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violence should in principle be lower than attrition rates observed in semi-
public crimes such as general assault and rape both of which permit the victim 
to withdraw the complaint at any time during the criminal proceedings. 
This discrepancy between attrition rates starts to provide answers to 
this study’s research questions. Considering these comparative results it is 
likely that, given the distinct characteristics and dynamics of domestic 
violence, the NDPP approach warranted by the categorization of domestic 
violence as a public crime in 2000 has not produced the intended results in 
relation to attrition as expected by the policymakers. The same dynamics that 
impeded prosecution when the crime was characterized as semi-public 
continue to exist, along with certain principles and rules that regulate the 
Portuguese criminal process. The analysis of the samples discussed in the 
next section will assist in reinforcing this argument. 
In 1999 the convicted-to-accused ratio at the court level was somewhat 
similar for general assault (29%) and 26% for domestic violence, as against 
67% for rape. That meant an attrition rate of 71% for general assault, 33% for 
rape, and 74% for domestic violence. By 2013 the convicted-to-accused ratio 
was 35% for general assault and 59% for rape against 50% for domestic 
violence — that means an attrition rate of 65% for general assault, 41% for 
rape, and 50% for domestic violence. These ratios show that, at the court 
level, there has been an improvement in the convicted-to-accused ratio in 
relation to domestic violence.110 Still, while in the 13-year period the average 
attrition rate at the court level for domestic violence cases was 16% lower 
than the attrition rate for general assault, it was 14% higher than that for 
rape.111  
                                            
110 Unlike domestic violence, assault and rape offences both allow withdrawal of the complaint 
even at the trial stage leading to the dismissal of the case. 
111 Since the year-to-year change in attrition is low re assault and domestic violence it was 
used the average value in order to assess growth in the period in relation to 1999.  
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The 14% difference between domestic violence and rape is noteworthy 
however since the latter form of violence against women112 also usually relies 
on the victim as the sole evidence of the violence. Similar to domestic 
violence  
the usual absence of eye witnesses to the crime of rape makes it 
imperative for the police and the prosecution to place considerable 
reliance upon circumstantial evidence in their efforts to judicially establish 
the guilt of the perpetrator of such an offense.113  
On the other hand, it has been claimed that the justice system 
discriminates, at every stage, against rape victims. 114  Thus, a probable 
explanation to the lower attrition rate for rape is a higher percentage of 
women victims’ of rape cooperating during criminal proceedings due to their 
vested interest in securing the conviction of the perpetrator with whom they do 
not have an intimate relationship. 
Likewise there is a discrepancy in attrition rates between domestic 
violence and total crime in the 13-year period, particularly at the prosecutor’s 
level — see Table 11.  
While the average accused-to-incident ratio for domestic violence was 
8.6% in the 13-year period, the numbers on total crime show that in the same 
period the average accused-to-incident ratio was 30%. Hence a higher 
                                            
112 Rape is one the forms of violence against women recognized as a human rights violation. 
See, eg, Fourth World Conference on Women, Beijing Declaration and Platform for Action, 
16th plen mtg, UN DOC A/CONF.177/20/Add.1 (15 October 1995, adopted 15 September 
1995) paras 112 and 113. 
113 Dwight W Rife, ‘Scientific Evidence in Rape Cases’ (1940-1941) 31 Am Inst Criminal Law 
& Criminology 232.  
114 See, eg, Milli Kanani Hansen, ‘Testing Justice: Prospects for Constitutional Claims by 
Victims Whose Rape Kits Remain Untested’ (2011) 42 Columbia Human Rights Law Review 
943; David P Bryden and Sonja Lengnick, ‘Rape in the Criminal Justice System’ (1996-1997) 
87 Journal of Criminal Law & Criminology 1194. 
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attrition rate for domestic violence cases of 91% as against the 70% rate for 
total crime.  
At the court level, the average convicted-to-accused ratio is 48% for 
domestic violence in the 13-year period as against 63% for total crime. That 
means an average attrition rate of 52% for domestic violence versus 37% for 
general crime. 
 
Table 11 Annual Counts and Ratios on Total Crime, Portugal, 1999/2013 
Years Police-Recorded 
Individuals 
Accused 
Accused-to-
Incident Ratio 
Individuals 
Convicted 
Convicted-to-
Accused Ratio 
 N N % N % 
1999 359 682 115 833 32 44 476 38 
2000 359 056 106 582 30 53 611 50 
2001 366 295 103 340 28 60 425 58 
2002 384 575 97 133 25 61 623 63 
2003 408 668 105 338 26 70 032 66 
2004 408 752 104 105 25 69 386 67 
2005 383 764 101 907 27 66 448 65 
2006 386 984 106 234 27 69 764 66 
2007 384 658 135 681 35 84 063 62 
2008 411 583 142 397 35 88 938 62 
2009 404 524 126 751 31 78 937 62 
2010 399 123 124 982 31 78 371 63 
2011 391 583 121 707 31 78 892 65 
2012 382 663 122 826 32 80 902 66 
2013 353 473 111 617 32 70 344 63 
Data Source: Portuguese Directorate-General for Justice Policy115 
The data shows high attritions rates overall. As Smit and Harrendorf 
observe ‘in only a minority of all criminal offences committed an offender will 
                                            
115 Numbers on police-recorded incidents, individuals accused, and individuals convicted 
were retrieved from DGPJ website under the category “crimes registados pelas autoridades 
policiais — total”, “arguidos em processos crime — total” and “condenados em processo 
crime — total”. From these were extracted the numbers on domestic violence shown in Table 
7.  
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be convicted. In every step between the commitment of a crime and the 
conviction of the offender(s) some attrition can and will occur.’116  In this 
jurisdiction attrition rates on total crime at both prosecutor’s and court level 
may also derive from the existence of a number of semi-public and a few 
private crimes in the Penal Code.117  
Still, the data shows a discrepancy in the domestic violence attrition 
rate when compared to general assault, rape, and total crime, particularly at 
the prosecutor’s level. 
In order to investigate the possible reasons for the high attrition rates 
observed in domestic violence cases, the next section looks into Porto’s 
statistics on domestic violence and the data collected from a sample of 277 
domestic violence cases processed within Porto’s Department of Investigation 
and Prosecution. 
 
C. Porto Domestic Violence Numbers 
What possible reasons could justify the discrepancy and high attrition 
rate on domestic violence at the prosecutor’s level? Could it be only victim’s 
known reluctance in cooperating? 
The accused-to-incident ratios, and inversely the attrition rate, at 
prosecutor’s level presented in the previous sections were calculated based 
on police-recorded incidents — that is, on police agencies’ statistics, and 
court data on accused persons. 118  However, the characterization of an 
incident as a crime that determines whether a criminal investigation will be 
                                            
116 Smit and Harrendorf, above n 68, 91–4. 
117 In both categories the victim can withdraw the complaint at the different stages of the 
criminal proceedings.  
118 This data is collected by the police agencies and courts, respectively, thus has different 
sources. It is shared with DGPJ, the national governmental agency responsible for handling 
the statistical information concerning the performance of the justice sector. 
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registered and initiated lies in the competence of the Ministério Público, not 
the police. In the structure of the Portuguese criminal process the Ministério 
Público has jurisdiction over, and controls, criminal investigations. Incidents 
recorded by the Police (for statistical purposes) may be deemed not to meet 
the criminal standards required to open a criminal investigation by the 
Ministério Público; or the incident might be investigated under another 
classification. Further, evidence gathered during the investigation may 
determine prosecution for charges different from that of domestic violence (eg 
assault and uttering threats). To more closely examine the outcomes of the 
cases at the hands of the Ministério Público, this section presents quantitative 
data from Porto’s Departamento de Investigação e Acção Penal [Department 
of Investigation and Prosecution], complemented with data from qualitative 
interviews.119 The quantitative data presented in this segment is based on the 
Department’s statistics from the period 2008 to 2012, and on the analysis of a 
random sample of 277 domestic violence case files processed within the 
Department of Investigation and Prosecution in 2008, 2011 and 2012. The 
detailed explanation of the selection process of the random sample, and 
analysis of the interviews with public prosecutors has been provided in the 
methodology chapter. 
The data shows that on the one hand the numbers of Porto’s 
Prosecutor’s Office on new criminal investigations of domestic violence are 
considerably lower than the number of police-recorded incidents — Table 12. 
 
 
                                            
119  The structure of Porto Public Prosecutor’s Office includes the Departamento de 
Investigação e Acção Penal [Department of Investigation and Prosecution] which is 
responsible for the criminal investigation of, and instituting prosecution for, crimes committed 
in the city.  
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Table 12 Statistics on Domestic Violence, Porto, 2008/2012 
  DIAP DGPJ 
Year New Criminal Investigations Registered Police Recorded Crime 
   
2008 429 1 121 
2009 835 1 223 
2010 759 1 228 
2011 754 1 277 
2012 828 1 006 
Data Source: Porto Department of Investigation and Prosecution and Portuguese 
Directorate-General for Justice Policy120 
On the other hand, the analysis of the 277 case files from Porto’s 
Department of Investigation and Prosecution confirmed that while cases were 
registered and investigated as domestic violence, 28% of the incidents 
investigated had been reclassified when the investigation was concluded — 
Table 13. Sixteen percent (16%) of the cases that proceeded to trial were 
prosecuted with charges other than domestic violence. For instance, 4 out of 
the 19 cases (21%) that proceeded to trial in 2012 were prosecuted with 
assault charges. The decision to prosecute is guided by the key principles of 
legality and objectivity. In accordance with such principles the prosecution 
must charge the alleged offender with the criminal offence that meets the 
facts uncovered during the investigation.121 
Further, 30% of the domestic violence cases dismissed (that is 
dropped) had the incident investigated reclassified as assault, uttering threats, 
or ‘injuria’ [a form of defamation] — all offences not warranted with a NDPP.  
                                            
120  The DIAP numbers were directly provided by this Department upon request. DGPJ 
numbers pertaining Porto were provided by this agency upon request via e-mail. 
121 Código de Processo Penal [Code of Criminal Procedure] art 83. Also see, eg, Magistrados 
do Ministério Público do Distrito Judicial do Porto, above n 76, 714–9. 
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Table 13 Domestic Violence Case Files — Sample Representation, Porto 
Year   2008 2011 2012 
Sample Size                                                     Total N=277 N=85 N=97 N=95 
Cases Dismissed N=240 N=80 N=84 N=76 
Domestic Violence 70% 56% 76% 79% 
Case Reclassified 30% 44% 24% 21% 
 
 
   
Cases Prosecuted N=37 N=5 N=13 N=19 
Domestic Violence Offence 84% 100% 85% 79% 
Other Offence 16% - 15% 21% 
     Total Cases Reclassified 28%       
 
In 2008 44% of the dismissals had the facts investigated reclassified to 
other than domestic violence, a proportion which dropped to 24% and 21% in 
2011 and 2012 respectively. However, what is salient in the data from the 
sample is that a speculative link might be made between the victims’ requests 
for the case to be dropped, and cases dismissed after the prosecutor 
reclassified the investigated facts. Overall in 77% of the dismissals where the 
facts investigated were reclassified, the victim had requested the case to be 
dropped during the criminal investigation — Table 14. 
Table 14 Victim Request to Dismiss AND Cases Reclassified, Sample – 2008, 2011, 
2012, Porto 
Year 2008 2011 2012   
Sample Size                                                     N=85 N=97 N=95 Total N=277 
Cases Dismissed N=80 N=84 N=76 240 
Case Reclassified N=35 N=20 N=16 N=71 
         
Victim Request Case Be Dropped 
AND 
Case Reclassified 
 
86% 
 
75% 63% 77% 
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This data warrants further consideration. First, the reclassifying of an 
investigated domestic violence incident as assault, uttering threats or ‘injuria’ 
by the public prosecutor, while legally substantiated, is conceivably a 
‘misdiagnosis’.122 Prosecutors will prosecute or dismiss the case according to 
the facts uncovered during the investigation, which in domestic violence are 
primarily construed having in consideration the version of the victim and the 
version of the perpetrator. Pence and Dasgupta claim that domestic violence 
— battering — is perhaps most frequently misdiagnosed as a form of 
situational violence because 
practitioners typically intervene in a specific incident of abuse … victims 
of battering are generally not free to describe the totality of the abuse 
they endure. … Furthermore, victims might keep silent from their own 
concerns about what further problems such extra information might lead 
to; and victims of battering themselves often do not recognize the pattern 
in the ongoing violence and view each incident as separate and 
distinct.123  
In this jurisdiction the existence of a specific domestic violence offence 
with particular crime elements, explained elsewhere in this thesis, allows for 
such ‘misdiagnosis’. Situational violence is then classified under the 
Portuguese Penal Code as ofensas à integridade física [general assault] or 
other offence.124 Of course the perpetrator can still be held accountable under 
such an offence or other, for example uttering threats, however as those 
crimes are semi-public, the victim can, and will use, her power to withdraw the 
complaint. 
Second, according to Quaresma this reclassifying may also represent 
agency by the prosecutor. The Quaresma study conducted in the city of 
Lisbon revealed that in some reported cases prosecutors reclassified the facts 
                                            
122  Ellen Pence and Shamita Das Dasgupta, Re-Examining ‘Battering’: Are All Acts of 
Violence against Intimate Partners the Same? (Praxis International, Inc., 2006) 11. 
123 Ibid. 
124 Penal Code art 143. 
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under investigation in order to allow the initial complaint to be dropped by the 
victim of domestic violence. 125  
This ‘misdiagnosis’ or use of agency may partly explain the attrition 
rate at the prosecutor’s level.  
But even if accounting only for the cases that were not reclassified at 
the end of the investigation (n = 200) the data corroborates the high attrition 
rate at the prosecution level (84.5%) — Table 15. The results are not far from 
those of the Portuguese Directorate-General of Internal Administration. This 
agency reported that the data on 844 criminal investigations outcomes of the 
first semester of 2011 (nationwide) showed 14.8% were prosecuted126 as 
against 15% prosecuted in my 2011 sample. 
Table 15 Domestic Violence — Accused-to-Investigated Ratio, Sample, Porto 
Years Investigations Dismissed Prosecuted Accused-to-Investigated Ratio 
 N N N % 
2008 50 45 5 10 
     
2011 75 64 11 15 
     
2012 75 60 15 20 
    
 
Total 200 169 31 15.5 
 
A feature that contributes to the attrition rate at the Ministério Público 
level is deferred prosecution. As explained in the criminal process and key 
principles section, the prosecutor can suspend the process and certain 
conditions must be observed and/or completed by the offender within a 
specified period of time. Upon successful completion the case is dismissed at 
                                            
125 Quaresma, above n 82, 147–8. 
126 Ibid, 28. A low prosecution rate for domestic violence cases was also reported in a study 
conducted in Lisbon pertaining to criminal investigation outcomes in the year 2009. The study 
that analysed 3384 criminal investigations indicates a 8.5% prosecution rate. Ibid, 18. 
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the prosecutor’s level without the case ever reaching court.127 However, if the 
offender fails to observe or complete the conditions the case is ready to be 
submitted to the competent court for trial. This explanation of the contribution 
of deferred prosecution to the attrition rate at the prosecutor’s level has been 
confirmed by the account of Prosecutor 002 who declared:  
[There is an encouragement to defer prosecution particularly in domestic 
violence, especially in cases of small and medium gravity. Such grading 
impacts on the statistics.]128 
Similarly, Prosecutor 003 stated 
[We have instructions to defer prosecution in those cases in which the 
legal requirements are met. In this particular instance [domestic violence] 
the obligation to attend courses is imposed to the defendant .]129 
Hence, while justice statistics suggest that a substantial number of 
cases go unpunished, a proportion of those cases have some consequence 
imposed on the offender. Additionally, the deferred prosecution mechanism 
allows the victim to have a voice in the decision, since the use of deferred 
prosecution in domestic violence cases requires the victim’s consent. 130 
However, the intervention of the victim is not comparable to Manitoba’s 
testimony bargaining. The intervention of the victim in the Portuguese 
jurisdiction is limited to her consent to the use of deferred prosecution — such 
different interventions will be discussed further in the next chapter. 
The analysis of the 277 case files revealed a low rate of deferred 
prosecution. Deferred prosecution in which the case ended in dismissal 
accounted for 2% of the total sample, with a 3% rate of deferred prosecution 
observed in the 2011 and 2012 sample — Table 16. The Direcção-Geral da 
Administração Interna [Portuguese Directorate-General of Internal 
                                            
127 Code of Criminal Procedure art 282 para 3. 
128 Interview with public prosecutor – code number 002 (Porto, 31 October, 2013). 
129 Interview with public prosecutor – code number 003 (Porto, 12 November, 2013). 
130 Code of Criminal Procedure art 281 para 7. 
  205 
Administration] reported an equivalent deferred prosecution rate pertaining to 
the outcome of domestic violence criminal investigations nationwide in the first 
semester of 2011: out of a total of 844 criminal investigations 2.7% resulted in 
deferred prosecution. 131 
Table 16 Deferred Prosecution — Sample – 2008, 2011, 2012, Porto 
Year     2008 2011 2012 
Sample Size                                                     Total N=277 N=85 N=97 N=95 
 N % N % N % N % 
Cases Dismissed 240 87 80 94 84 87 76 80 
Deferred Prosecution 6 2 0 0 3 3 3 3 
Cases Prosecuted 37 13 5 6 13 13 19 20 
 
The quantitative assessment of the reform period provides evidence of 
a considerable change in the overall numbers in police-reported incidents, 
individuals accused, and convictions. But it is also evident that domestic 
violence has an impressively high attrition rate at the prosecutor’s level, 
particularly if compared with other types of criminal offences that are not 
warranted with a NDPP, such as assault132 and rape. While that high attrition 
rate may in small part be explained by reclassification of the incidents (an 
issue that warrants reflection), the vast majority of the investigated incidents 
resulted in dismissal.  
I have ended the exposition on the adoption of a NDPP approach in 
Portugal in section 2 by asking: when the victim is not interested in 
prosecution, does the categorization of domestic violence from a semi-public 
crime to a public one change the outcome of the case? It remains then to 
                                            
131  Direcção-Geral de Administração Interna, Relatório de Monitorização da Violência 
Doméstica - 1º Semestre de 2011 (2011) 28 
<http://www.dgai.mai.gov.pt/files/conteudos/Analise_VD_1_semestre_2011.pdf>.  
132 It should be noted that deferred prosecution can also be applied to general assault, thus it 
should also impact on its prosecution rates. Penal Code art 143 and Code of Criminal 
Procedure art 281. 
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examine the role of the victim in explaining the high attrition rates — an issue 
that is central to this thesis. The next section presents in detail the analysis of 
277 domestic violence criminal investigation case files.  
 
5. Considering the Evidence 
This section of the thesis provides the documentary analysis of the 277 
case files processed within Porto’s Department of Investigation and 
Prosecution, combined with narrative data collected through interviews with 
prosecutors. The analysis aims to understand the high attrition rates in 
domestic violence cases by looking at the issue of the victim’s cooperation 
during the criminal investigation, as well as how it correlates with the 
outcomes from criminal investigation and the courts. The analysis also aims to 
understand under what circumstances, if any, is it possible in the Portuguese 
jurisdiction to obtain a conviction without the victim’s cooperation.  
As is well known, the overwhelming majority of perpetrators of 
domestic violence are men, and the overwhelming majority of the victims are 
women.  
Table 17 Offender -Victim Gender, Sample – 2008, 2011, 2012, Porto 
Porto 
DIAP Criminal Investigation Files 
Year 
 
2008 2011 2012 
 
  
Sample Size 85 97 95 Total N=277 
  
N % N % N % N % 
Perpetrator 
Male 76 89 82 85 84 88 242 87 
Female 7 8 12 12 5 5 24 9 
Dual* 2 2 3 3 6 6 11 4 
          
Victim 
Male 6 7 14 14 6 6 26 9 
Female 77 91 80 82 83 88 240 87 
Same Sex 
Partner 1 1 2 2 1 1 4 1 
* She said/he said — both partners accused the other. 
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Similar to most research on domestic violence, I found in my sample 
that the majority of perpetrators were male (87%) and the victims women — 
also 87% (see Table 17). 
Further, the analysis of all the samples (n = 277) showed that 175 
victims (63%) did not cooperate with the investigation — either the victim 
refused to testify or failed to appear to testify after summons during the 
criminal investigations. O Código de Processo Penal [Code of Criminal 
Procedure] art 134 has established a provision that grants to family members 
of the offender, namely intimate partner, or former intimate partners, 
descendants, parents, siblings and members in the second degree by affinity, 
the right to refuse to give testimony during criminal investigation and trial. The 
provision stems from the understanding that the public interest in criminal 
proceedings must yield in the face of the witness's potential moral dilemma in 
testifying against a family member.133 Among the n = 43 cases where a 
decision was made to prosecute (these include both cases prosecuted and 
deferred prosecution, since deferred prosecution pre-supposes that the case 
is ready to go to trial), in 95% the victim testified and cooperated with the 
investigation. In only two cases (Case A and Case B)134  did the victims 
exercise their right under article 134 of the Code of Criminal Procedure to 
refuse to testify — Table 18.  
Among the n = 175 cases in which the victim did not cooperate, the 
vast majority (99%) resulted in dismissal, the remaining 2 cases (1%) 
proceeded to trial. 
On the high rate of dismissals, all prosecutors interviewed indicated the 
difficulty of collecting evidence when the victim refused to cooperate.  
                                            
133 See, eg, Ferreira, above n 18, 112—3.  
134 The accused in Case A was charged with domestic violence; the prosecution submitted as 
evidence testimony from witnesses and hospital records. The accused in Case B was 
charged with uttering threats and the prosecution submitted as evidence testimony from 
witnesses. 
  208 
Prosecutor 002 declared:  
[The victim's psychological profile combined with the rules of criminal 
procedure in this instance, including the right to silence of people with a 
familial relationship with the defendant at any stage of the proceedings, 
impedes gathering evidence…]135 
While Prosecutor 001 stated: 
[Besides, the victim declines to testify ... lack of evidence. After the initial 
complaint they no longer want any criminal proceedings.]136 
Table 18 Victim Participation in Criminal Investigations, Sample 
  Criminal Investigations 
 
Sample Size 
  N= 277 
  
N % 
Refused to testify* (All)  175 63 
 Refused to testify AND case dismissed 173 99 
 
Refused to testify AND case prosecuted 
 
   2 
 
  1 
 
Victim Cooperated (All)  102 37 
 Cooperated AND case dismissed   61 60 
 
Cooperated AND case prosecuted 
 
  41 
 
40 
 
Decisions to Prosecute**    43 16 
  Prosecuted AND cooperated   41 95 
* Includes both victims who refused to testify and victims who failed to appear. 
** Includes both deferred prosecution and cases that proceeded to trial. 
 
The analysis of the case files revealed that often the available 
information is in the initial police report. In general, the criminal investigation 
starts with the report made by the police who were called to intervene in a 
domestic violence episode. The priority of the police is to end the violence by 
separating the victim from the aggressor and to assist the victim. 137 
                                            
135 Interview with public prosecutor – code number 002 (Porto, 31 October, 2013). 
136 Interview with public prosecutor – code number 001 (Porto, 9 October, 2013). 
137 See also Direção Nacional da PSP - Gabinete de Estudos e Planeamento, Polícia de 
Segurança Pública Relatório de Atividades 2011 (2012) 141–3 
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Subsequently, the police write a report based on a standard model 
implemented in 2006, and a domestic violence occurrence risk 
assessment. 138  Unlike Manitoba there is no mandatory arrest rule, as it 
conflicts with constitutional rights: the police will arrest only in very limited 
circumstances. The report must be sent to the Ministério Público within 10 
days.139  The Public Prosecutor’s Office will then will register and initiate a 
criminal investigation.140  In general, the immediate action is to request a 
statement from the victim as soon as possible, given that domestic violence 
criminal investigations ‘têm caracter urgente’141 [are categorised as being of 
an urgent nature]. However, as revealed from the analysis of the case files, 
the majority of victims refuse to testify. That means that there is little or no 
information to move the investigation forward.142 Prosecutors often request 
medical reports from local hospitals. The analysis of the 277 cases 
investigated showed that in 23% of cases the victim sought medical attention. 
But medical reports alone do not necessarily make it possible to identify the 
perpetrator, nor establish causation.143 The problem of producing evidence in 
domestic violence cases is heightened by the rule prohibiting hearsay as 
                                                                                                                             
<http://www.psp.pt/Documentos%20Varios/2011%20Relat%C3%B3rio%20de%20Atividades.
pdf> 
138 Ibid. 
139 Pursuant to Code of Criminal Procedure art 245 the police must forward the report to the 
Public Prosecutor’s Office within 10 days. The provision was amended in 2007. The previous 
version did not establish a time frame. 
140 In accordance with Code of Criminal Procedure art 262 para 2. 
141 Declared by Prosecutor 004. Also Lei nº 112/2009 de 16 de Setembro de 2009 [Law No 
112/2009 of 16 September 2009] art 28 emphasized that criminal investigation and 
proceedings concerning domestic violence cases are of an urgent nature.  
142 Thus given the known dynamics of domestic violence, the practice of reclassifying the 
incident as assault (or other type of possible offence) is particularly questionable if it is solely 
based on the police report.  
143 Pursuant to Penal Code art 10 — it is necessary to ascertain the conditions under which 
the harm described in the medical reports may be attributed to the defendant. On the 
requirement of causation in the Portuguese criminal law see, eg, Jorge de Figueiredo Dias, 
Direito Penal, Parte Geral, Tomo I, Questões Fundamentais – A Doutrina Geral do Crime 
(Coimbra Editora, 2004) 304–27. 
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means of evidence.144 If the victim has refused to testify that rule will preclude 
the court from considering statements made by the victim and heard by a third 
party.145 Thus unlike Manitoba’s KGB statements prosecutors have little or no 
evidence to proceed with when the victim has refused to testify, at least that 
time. And unlike Manitoba’s adversarial system with its principle of 
opportunity, public prosecutors in Portugal are bound by the principle of 
legality which offers no possibility of testimony bargaining with the victim. On 
the subject of investigating domestic violence and collecting evidence 
Prosecutor 001 stated  
[There are no witnesses. The phrase is a cliché, but the truth is that such 
crime happens indoors and without witnesses. As a rule the neighbours 
do not want to be involved, the children neither.]146 
Also, Prosecutor 002 stated  
[The testimony of the victim is critical to making that anticipatory 
judgment on the viability of obtaining a conviction].147 
Moreover, the analysis of the case files from 2011 and 2012 revealed 
that prosecutors are directing joinder of past dismissed cases involving the 
same parties.148 This allows compiling of information that can be used in a 
future investigation if the parties reappear in the system.  
The analysis of the cases that went to trial (n = 37) also contributes to 
ascertaining the victim’s key role in the criminal process. What happens when 
victims refuse to testify in domestic violence cases? At this point I consider 
                                            
144 Code of Criminal Procedure art 129. 
145 See Supremo Tribunal de Justiça [Supreme Court of Justice], 96/99, 6 May 1999. Also 
Manuel da Costa Andrade, Proibições de Prova em Processo Penal (Coimbra Editora, 1992) 
316—7; Manuel Lopes Maia Gonçalves, Código de Processo Penal Anotado e Comentado 
(Almedina, 11th ed, 1999) 330. 
146 Interview with public prosecutor – code number 001 (Porto, 9 October, 2013). 
147 Interview with public prosecutor – code number 002 (Porto, 31 October, 2013). 
148  Quaresma reported the same attitude in her study on the county of Lisbon. See 
Quaresma, above n 82, 150. 
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three cases to give a flavour of the process: Case A and B in which 
prosecution proceeded without the cooperation of the victims, and Case C 
where the victim refused to testify when it got to trial.  
The records showed that in 43% of the cases (n = 16) the victim 
refused to testify — Table 19. The court outcome in those cases was acquittal 
in 94% of the case (n = 15) and only one conviction — Case C. 
Table 19 Trial Outcomes, Sample – 2008, 2011, 2012 (All figures are numbers of cases) 
Year 2008 2011 2012  
Sample Size 5 13 19 Total N=37 
Court Outcome     
Convictions 
 
0 5 5 10 
Acquitted/Dismissed  
 
5 
 
8 
 
14 
 
27 
 
Victim Cooperation  
    Refused to Testify AND Court Outcome   
 
 Acquitted/Dismissed 3 4 8  
 Convicted 0 0 1  
Victim Testified AND Conviction 
 
0 
 
5 
 
4 9 
     
 
In Case A the victim maintained her right to refuse to give testimony at 
trial. Evidence presented by the prosecution included witnesses — 
neighbours — and a medical report with photos of injuries. The court however 
considered that the statements of the neighbours were hearsay, since they 
did not actually see any of the incidents for which the accused was on trial. 
Moreover, the medical report by itself could establish neither the identity of the 
perpetrator nor causation. The accused was acquitted of the charges.  
In Case B the court withheld the case from trial deciding that the 
prosecution did not have competence to present its case. The judge held that 
the victim had not submitted a complaint, and since the crime for which the 
accused was being charged (uttering threats) is a semi-public crime the 
Ministério Público did not have legitimacy to act. The case was dismissed. 
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In Case C the victim testified during the criminal investigation and 
provided identification of work colleagues who were witnesses to one specific 
event. The case was prosecuted and the accused charged with a domestic 
violence offence. The criminal investigation took over seven months (227 
days). When called to the stand during trial the victim invoked article 134 of 
the Code of Criminal Procedure and refused to testify. The victim also asked 
the judge to set aside the charges against the accused. However the 
colleagues, identified during the criminal investigation, were put on the stand 
and testified to one violent assault perpetrated against the victim outside her 
work, where the accused put a knife to her throat. Because no other facts 
were proved during trial, except for that violent incident in the street witnessed 
by the colleagues, the elements of the domestic violence offence were not 
established. However, the facts proved in court established that the accused 
had committed aggravated assault, which is a public crime. The accused was 
convicted of aggravated assault and sentenced to prison. Case C is of interest 
when compared to the other 15 cases that resulted in acquittal insofar as it 
reveals the importance of evidence provided by eyewitnesses who cannot 
refuse to testify. In nine cases out of the 15 in which the victims refused to 
testify and which resulted in an acquittal, the prosecution had submitted as 
evidence both witnesses other than the victim and medical reports. In the 
remaining six the prosecution submitted only witnesses as evidence. In these 
15 cases there were two subsets of witnesses, one which could exercise the 
right to refuse testimony under article 134 of the Code of Criminal Procedure 
(immediate family), and the other which could not (in general, friends and 
neighbours). The analysis of these cases in which the victim refused to testify 
revealed that in relation to family members the majority exercised the right to 
refuse to testify, and the remaining family members had provided statements 
considered hearsay. In all other cases in which the witnesses were friends 
and neighbours the court also held that the statements provided were hearsay 
since none of the parties had actually been eyewitnesses to the events. As 
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noted above, this indirect evidence is inadmissible as a means of evidence, 
particularly when the victim/witness has legitimately refused to testify.149  
The literature has outlined the importance of submitting forensic 
evidence, and the testimony of police officers called to the house who can 
report signs of struggle in the home (eg broken items in the house) in order to 
obtain a conviction.150 Such evidence is indeed crucial to assist in going 
beyond a reasonable doubt in the difficult task of proving the victim’s version. 
However, without the testimony of the victim or other eyewitness, that 
evidence alone does not determine who did what to whom, and under what 
circumstances.  
One possibility available in the criminal process to overcome the 
challenges of a victim who becomes reluctant later in the process is the use of 
declarações para memória futura.151 The victim provides a statement during 
the criminal investigation that can be used during trial as evidence. The taking 
of the statement is carried out by the examining judge — Juiz de Instrução. 
This proceeding constitutes an exception to the principle of immediacy and 
has been made available to be used in domestic violence cases by the Bill of 
Rights of Domestic Violence Victims enacted in 2009.152  It is an extension to 
the special circumstances that allow this proceeding under article 271 of the 
Code of Criminal Procedure. However the analysis of the case files showed 
that such a proceeding was not used in any of the 2011 and 2012 case files. 
The proceeding is similar to Canada’s KGB statement in its result, that is, it 
can be used for its truth and reliability during trial. However, unlike Canada — 
where the use of a KGB statement resulted from the interpretation by 
Supreme Court judges of the exceptions to the rule of hearsay, and can be 
applied across offences, the declarações para memória futura resulted from 
the legislator's concern to avoid victims of certain heinous crimes, such as 
                                            
149 See, eg, Magistrados do Ministério Público do Distrito Judicial do Porto, above n 76, 348–
50. 
150 See, eg, Ferreira, above n 18, 119–22. 
151 Code of Criminal Procedure art 271. 
152 Lei 112/2009 de 16 de Setembro [Law 112/2009 of 16 September] art 33. 
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sexual abuse of a minor or human trafficking, being forced to relive traumatic 
situations during trial.153  
 It was clear from both the case file analysis and the interviews with 
prosecutors that victim testimony is fundamental to instituting prosecution and 
obtaining a conviction. There was not one single case in the sample that 
resulted in a conviction where the victim had not cooperated at a particular 
stage of the criminal process. The analysis of the sample revealed a positive 
correlation between victim refusal to cooperate and either dismissal of the 
case or failure to conviction.  
On a positive note, the conclusion relating to the correlation between 
victim cooperation and dismissal or conviction allows an inference that the 
sharp increase in the total number of cases prosecuted and individuals 
convicted in the last 13 years nationwide (as reported in the statistics section) 
has resulted from increased victim’s cooperation. Thus the data suggests a 
shift in women’s attitude towards the intervention of the criminal justice 
system in domestic violence. 
Moreover, despite the challenges faced due to victims’ known 
reluctance in testifying which leads in most cases to dismissal of the cases for 
want of prosecution, the four prosecutors interviewed maintained that the 
crime should be prosecuted ex officio. 
Prosecutor 003 stated:  
[Yes, it has to be a public [crime]. Anyhow it is necessary to create other 
forms of support that go beyond Court intervention. For example, the 
existence of services within the Public Prosecutor’s Office to help in 
situations where victims do not want to collaborate or who deny the facts. 
                                            
153 The use of declarações para memória futura is also possible when a witness is gravely ill 
or is expected to travel abroad and that will possibly prevent her/him from testifying. Code of 
Criminal Procedure art 271. See Magistrados do Ministério Público do Distrito Judicial do 
Porto, above n 76, 680–1. 
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We [prosecutors] do not have the knowledge to deal with victims, nor it is 
our role to do so.]154 
While Prosecutor 002 declared 
[It [NDPP] was a positive step towards bringing greater visibility to the 
phenomenon, which affects us all and not just the victims.]155 
 
6. Any Sign of a Deterrence Effect?  
Similarly to Canada and other jurisdictions, Portuguese policymakers 
argued in the legislative process leading to the adoption of a NDPP in 2000 
that such an approach would serve the purposes of both general and specific 
deterrence.156 Thus, as stated earlier in relation to the Manitoba case study, it 
could be expected that more than a decade after adopting a NDPP, signs of 
deterrence, ie, a decline in the number of cases, would be reflected in the 
crime data.157 On the contrary, the data on crime shows no signs that the 
                                            
154 Interview with public prosecutor – code number 003 (Porto, 12 November, 2013). 
155 Interview with public prosecutor – code number 002 (Porto, 31 October, 2013). 
156 Thus following the penal philosophy that animates the Penal Code. 
The prosecutors interviewed voiced the goal of general deterrence in relation to the 
use of NDPP. For instance Prosecutor 001 expressed 
[It demonstrates to society that domestic violence is a serious crime with harmful 
consequences for individuals, couples, children, and society. It is not a second-
rate crime.] 
Interview with public prosecutor – code number 001 (Porto, 9 October, 2013).  
157 Usually provided by police statistics. See, eg, The Seventh United Nations Survey on 
Crime Trends and the Operations of Criminal Justice Systems (1998 - 2000) (United Nations 
Office on Drugs and Crime) 
<https://www.unodc.org/unodc/en/data-and-analysis/Seventh-United-Nations-Survey-on-
Crime-Trends-and-the-Operations-of-Criminal-Justice-Systems.html>; 
Questionnaire for the Seventh United Nations Survey of Crime Trendsand Operations of 
Criminal Justice Systems, Covering the period 1998 – 2000 (Centre for International Crime 
PreventionOffice for Drug Control and Crime Prevention) 
<http://www.unodc.org/pdf/crime/seventh_survey/InstrumentE.pdf>.  
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incidence of domestic violence is decreasing. This contrasts with the trends 
on assault and property crime (see Chart 6 below). This observation is not 
meant to imply that there has been an increase in the rate of domestic 
violence, though the latter conclusion should not be so easily dismissed. 
Indeed, the rise in the police-recorded crime of domestic violence might be 
the result of a greater volume of victims coming forward, compared to the 
past, influenced by the reform and/or other policies that have been put in 
place as a result of the National Plans against Domestic Violence adopted 
over the last 15 years. 
On the other hand, the hypothesis of an increase in the rate of 
domestic violence cases should not be dismissed. The literature on 
deterrence argues that the deterrent effect depends on certainty of 
punishment.158 Certainty of punishment involves the probability that, in the 
case at hand, domestic violence will be followed by punishment; and the 
greater the certainty of punishment, the less likely the crime will occur.159 But 
is there certainty of punishment of a crime committed behind closed doors 
where the only witness is the partner/victim who can legitimately refuse to 
testify? The adoption of the NDPP approach aimed at certainty of punishment 
by removing from the victim the decision of whether or not the criminal justice 
system should intervene. The impressively high attrition rate throughout the 
13-year period suggests that there is little certainty of punishment in relation 
to domestic violence crime. 
 
                                                                                                                             
Also Franklin E Zimring, The Great American Crime Decline (Oxford University Press, 2007) 
4–9. 
158 Alex R Piquero, ‘A General Theory of Crime and Public Policy’ in Barlow, Hugh D and 
Scott H Decker (eds), Criminology and Public Policy (Temple University Press, 2010) 80; 
Daniel S Nagin, ‘Criminal Deterrence Research at the Outset of the Twenty-First Century’ 
(1998) 23 Crime and Justice 1, 7. 
159 Daniel S Nagin, ‘Deterrence: Scaring Offenders Straight’ in Francis T Cullen and Cheryl 
Lero Jonson (eds), Correctional Theory: Context and Consequences (Sage, 2012) 71. 
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Chart 6 Trends in Police Recorded Crime, Portugal, 1999/2014 
 
Data Source: Portuguese Directorate-General for Justice Policy 
Furthermore, there is little verification that can determine whether or 
not the use of NDPP has had any impact on specific deterrence. In this study 
it was only possible to retrieve information on the defendant’s prior criminal 
record from the files of those cases that went to trial, since the cases 
dismissed had no information on the suspects’ criminal records. The 37 cases 
reviewed show that nine (9) accused, or almost a quarter, had a prior criminal 
record. However, only two (2) accused had a prior criminal record for 
domestic violence. Another study conducted in Porto, which analysed 115 
domestic violence court cases, including cases from the year 2008 to 2011, 
revealed that 31.3% had previous convictions,160  of which 13% were for 
qualified theft, 12.3% for unlicensed driving, 1.7% for assault, 0.9% for 
uttering threats, and 0.9% for illegal possession and carrying of firearms, 
among other crimes. None, however, were for domestic violence. 
The issue of specific deterrence requires further study in this 
jurisdiction. It is noteworthy that little research has been conducted in relation 
to the effectiveness of batterer intervention programs in Portugal, despite 
                                            
160 Alexandra Patrícia Dos Santos Andrade, Violência Doméstica: Estudo da Participação e 
Opinião dos Magistrados do Departamento de Investigação e Ação Penal do Porto (Master 
Thesis, Universidade Fernando Pessoa, 2012) 39. 
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successive implementation and imposition of such programs in the past 
decade.161 These findings underscore the importance of conducting further 
research into recidivism and the effectiveness of intervention programs.  
 
7. Concluding Considerations 
The study of the legislative process that led to the adoption of a NDPP 
in Portugal reveals its global origin. That is, it was through a human rights 
advocacy approach,162 led by the political elite (the legislator), that a no-drop 
approach to domestic violence was incorporated into domestic law by 
responding to, and preventing, a violation of women’s human rights. 
 However, the research on the legislative process and empirical 
analysis of the performance of such prosecutorial policy over the 13 years 
from 1999-2013 has also uncovered critical contradictions. 
The first blatant contradiction is the articulation of the domestic 
violence offence in gender-neutral terms.163 The amendment of the domestic 
violence offence in 2000 to incorporate a NDPP approach was grounded in 
                                            
161 Celina Manita, A Intervenção em Agressores no Contexto da Violência Doméstica em 
Portugal: Estudo Preliminar de Caracterização (Comissão para a Igualdade e para os Direitos 
das Mulheres, 2005) 50; Heloísa Perista, Ana Cardoso Alexandra Silva and Eudelina Quintal, 
Estudo De Avaliação do IV Plano Nacional Contra A Violência Doméstica (2011-2013) 
(Centro de Estudos para Intervenção Social, 2013) 154–9.  
162 As characterised by Merry — Sally Engle Merry, Human Rights & Gender Violence: 
Translating International Law into Local Justice (The University of Chicago Press, 2006) 138. 
163 From the outset of the criminalisation of domestic violence in the 1982 Penal Code the 
provision (art 153, 3) was worded in a gender-neutral manner. On the subject Beleza wrote 
that the wording of the offence as it stood was revealing and contradictory. Revealing 
because it was inherently associated with the unequal power dynamics between spouses; 
and contradictory because with the usage of the word ‘spouse’ rather than ‘husband’ or ‘wife’ 
as the aggressor and victim, such reference to inequality disappeared. See Beleza, above n 
21, 22. Such a claim can be said to be valid in relation to subsequent versions of the 
provision. 
  219 
the understanding that domestic violence is a human rights violation, and that 
‘violence perpetrated by men against women constitutes one form of 
exercising power and preserving men’s status in society.’164 Yet the offence 
maintained a gender-neutral definition of victim and perpetrator by using the 
terms “spouse” and “common law partner”, thus de-gendering the problem 
and concealing men’s violence — since it was no longer expressed solely as 
a women’s or men’s issue.165 The implication, as Bernes has claimed,166 is 
the normalization of domestic violence, and the diversion of attention away 
from men's responsibility and the cultural and structural factors that foster 
violence against women. 
A second contradiction emerges from the legislative discourse built 
around a dominance feminist view. 167  That is, that domestic violence 
grounded in women’s subordinated status must be countered by the State to 
ensure the victims’ safety, regardless of their individual goals.168 Concurrently, 
the legislator justified the reform as a response to a human rights violation. 
Here the contradiction is linked to a crucial part of contemporary human rights 
— individual autonomy.169 
The political discourse that led to the reform in 2000 portrayed women 
as passive non-actors unable to escape abusive relationships and seek 
justice. Recall the parliamentary debate: 
[We cannot ignore, therefore, that the capacity for autonomy and the will 
of women victims of abuse is impaired by a de facto oppression. And to 
overvalue individual autonomy to the detriment of the interest to protect 
                                            
164 Explanatory Statement, Projecto de Lei N.º 21/VIII 25 de Novembro 1999 Violência Contra 
A Mulher Na Família - «Crime Público» [2]. 
165  See Nancy Berns, ‘Degendering the Problem and Gendering the Blame: Political 
Discourse on Women and Violence’ (2001) 15(2) Gender and Society 262. 
166 Ibid. 
167 See Goodmark, above n 45, 39–45.  
168 Ibid, 40. 
169  See, eg, Jack Donnelly, Universal Human Rights in Theory and Practice (Cornell 
University Press 3rd ed, 2013) 53. 
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them is to condemn victims to continued abuse without 
consequences.]170 
The adoption of a NDPP transfers the power and control from violent 
partners to the State, which claims it will act as a guarantor of women’s best 
interests. By pursuing criminal prosecution ex officio, the NDPP would 
circumvent women’s known reluctance to filing a complaint or their inclination 
to request charges be dropped. Thus justice would be achieved for the victims 
and society. However, while it has been recognised that domestic violence is 
grounded in the wider context of systemic gender-based discrimination 
against women, research has shown that women are not passive non-
actors.171 As other research172 has shown, both the Barroso and Quaresma 
studies conducted in Portugal revealed that often victims resort to various 
strategies to promote their safety, 173  including using prosecution 
instrumentally as a power resource in bargaining for their security.174 Women 
have legitimate concerns for their safety — ending the relationship does not 
always ensure that violence ends; it may in fact place women at greater risk of 
serious, and even fatal, assault.175 And Portuguese women have legitimate 
                                            
170 Parliamentary Debate, Diário da Assembleia da República, No 26 I Série, 14 Janeiro 
2000, 17 (Luís Fazenda). 
171 See, eg, World Report on Violence and Health (World Health Organization, Geneva, 2002) 
95; Zélia Barroso, Violência nas Relações Amorosas (Edições Colibri, 2007). 
172 Mary Ellsberg and Lori Heise, Researching Violence Against Women: A Practical Guide 
for Researchers and Activists (World Health Organization – PATH, 2005) 26–7. 
173 See Barroso, above n 171; Quaresma, above n 82, 156. The Quaresma study revealed 
that victims mainly expect the police to intervene in situations to stop the immediate violence, 
provide them with information, in particular on their rights, and help them to promote their 
safety.  
174 Ford and Regoli concluded that a permitted drop policy empowers women to take control 
of events in their relationship, using the possibility of abandoning prosecution as a power 
resource in bargaining for their security. See Ford and Regoli, above n 41. Also Donna 
Coker, ‘Crime Control and Feminist Law Reform in Domestic Violence Law: A Critical Review’ 
(2001) 4 Buffalo Criminal Law Review 801, 828.  
175 Ellsberg and Heise, above n 172; Liz Kelly et al, Domestic Violence Matters: an Evaluation 
of a Development Project (Home Office Programme Development Unit, 1999) 37. 
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reasons to devise strategies to promote their safety outside the criminal 
justice system. The objective of the Portuguese criminal law system is 
deterrence — not incapacitation.176 The use of incarceration is only legitimate 
when other non-custodial sentences are not adequate given the 
circumstances of the case.177  
Moreover, women who experience domestic violence may have other 
goals at that particular moment in time which do not intersect with those of the 
state and criminal justice.178 The NDPP is predicated on the assumption that 
criminal law will be enforced and will effectively terminate the relationship 
between the victim and perpetrator.179 However victims may be interested in 
preserving the relationship rather than punishing the intimate partner or 
former partner, for those diverse reasons explained elsewhere in this 
thesis.180 And by imposing on the victim a process over which she has no 
control it weakens her autonomy.181 Consequently, that same policy that was 
argued to be a response to the human rights violation of domestic violence 
                                            
176  Though sanctioning a convicted individual with a prison sentence will produce 
incapacitation, this is a possible “side-benefit” that is not part of the philosophy that underlies 
the Portuguese Penal Code.  
177 Expressed for instance in the Bill that altered the Penal Code in 2007. PPL 98/X page 93 
located at the Arquivo Histórico Parlamentar [Parliamentary Historical Archive] reference AHP 
– PPL 98/X/1ª 2ªpasta DA Plen X Legislatura PPL 98/X/1ª.  
In particular, Código Penal [Penal Code] art 50º establishes in paragraph 1 
The court suspends execution of the prison sentence which does not exceed five 
years if, having taken into consideration the defendant’s personality, the 
conditions of his life, his conduct prior and after the crime and the circumstances 
of this, it concludes that simple denunciation and the threat of imprisonment 
perform adequately and sufficiently the purposes of punishment. 
178 Goodmark, above n 45, 46.  
179 See in general Tamara L Kuennen, ‘Private Relationships and Public Problems: Applying 
Principles of Relational Contract Theory to Domestic Violence’ (2010) 2 Brigham Young 
University Law Review 515. 
180 Ibid. Also Goodmark, above n 45, 45–47. 
181 See Ford and Regoli, above n 41.  
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may in fact jeopardise critical elements of the human rights framework: 
individual autonomy and empowerment.182 
The third contradiction stems also from prosecution conflicting with 
victims’ interests. 183 The known reluctance of the victims was a key factor that 
led the legislator to classify domestic violence as a public crime. Portuguese 
policymakers relied on statistical information — presenting low numbers of 
prosecutions and convictions as a reason to justify the reform and meet 
international rights norms.184 Such statistics, along with the recommendation 
on criminal proceedings that resulted from the EU-Expert Meeting held in 
Baden in December 1998, allowed the production of a world that hierarchized 
knowledge, and where context and local knowledge are less influential.185 
This study uncovered that, in contrast to the recommendation on criminal 
proceedings that resulted from the EU-Expert Meeting, local women’s 
organizations expressed opposition to the reform. Also, knowledge of context, 
namely of the particular aspects of the criminal procedural law, would have 
raised questions as to the viability of prosecuting domestic violence without 
the victim’s testimony and cooperation during criminal investigation. While the 
reform in 2000 removed from the victim the decision-making process, the 
spousal/intimate partner privilege rule under article 134 of the Code of 
Criminal Procedure remained in place. The empirical research conducted in 
this jurisdiction for this thesis confirmed that the categorization of domestic 
                                            
182 See, eg, Roger Brownsword, Global Governance and the Quest for Justice: Human Rights 
(Hart Publishing, 2004) 212. 
183 See Lauren Bennett, Lisa Goodman and Mary Ann Dutton ‘Systemic Obstacles to the 
Criminal Prosecution of a Battering Partner: A Victim Perspective’ (1999) 14 (7) Journal of 
Interpersonal Violence 761; Darryl Plecas and Lauren Marshland, Reticence and Re-Assault 
Among Victims Of Domestic Violence (2000), British Columbia: Ministry of The Attorney 
General for the Province of British Columbia. 
184 Numerical measures (indicators) have been increasingly used to monitor compliance with 
human rights norms. Sally Engle Merry, ‘Measuring the World: Indicators, Human Rights and 
Global Governance’ in Ruth Buchanan and Peer Zumbansen (eds), Law in Transition: Human 
Rights, Development and Transitional Justice (Hart Publishing, 2014) 141–64. 
185 Ibid, 150. 
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violence as a public crime has not changed the outcome of a case where the 
victim does not want to pursue prosecution. When the crime was categorized 
as semi-public the victim could also invoke the right to refuse to give 
testimony under article 134 of the Code of Criminal Procedure. It should not, 
however, be inferred from this claim that this thesis endorses mandatory 
participation of the victim. What is emphasized here is that, it is necessary to 
consider the applicability of the law — law in action — in the legislative 
process, and not an abstract consideration of the importance of enacting 
substantive laws to meet international norms.  
Fourteen years after the adoption of a NDPP the crime data on 
domestic violence shows that a high prevalence of domestic violence still 
exists. Two possibilities to explain the continuing high rates of domestic 
violence reported crime that might be either concomitant, or work in isolation 
are: an increased societal awareness of domestic violence as a crime that 
should not be tolerated, and a failure of the criminal justice system — as it 
stands — to deter offenders. Data on the effects on special deterrence is non-
existent in this jurisdiction, thus warranting further research. 
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Chapter 6 Translating the Duty of Due Diligence into Local 
Practice 
 
1. Two Jurisdictions: Two Stories 
The case studies presented in the previous chapters have provided an 
account of law in action, that is, the operation of NDPP and its interplay with 
the specific features of domestic violence in two distinct criminal justice 
systems. Both jurisdictions — the Canadian Province of Manitoba and the 
Republic of Portugal — meet the duty of due diligence set out in the human 
rights instruments, insofar as both jurisdictions have instituted policies and 
laws that direct law enforcement authorities (police and public prosecutors) to 
investigate and prosecute domestic violence.  
In relation to the global processes, the origins of the policy and rule in 
Manitoba and Portugal differ. The feminist movement was responsible for the 
change which came into being in Manitoba in the early 1980s, while in 
Portugal the adoption of a NDPP resulted from a human rights advocacy 
approach led by the political elite. However, the claims from both movements 
as to the whys and the purposes of policy/law change converge. Grounded in 
the consistent evidence that for a number of reasons women victims of 
domestic violence often withdraw from legal proceedings after an initial 
request for police intervention, instituting a policy of NDPP removes control of 
the process from the victim, thus increasing the certainty of the offender’s 
accountability. One important claim made by both movements is that domestic 
violence should not be treated as a private matter, but rather as a societal 
issue of public interest. Additionally it was generally believed that the NDPP 
approach serves the purpose of both general and specific deterrence. 
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However in Canada, given the ‘amalgam of values’1 in the Canadian Criminal 
Code (s 718) which include not only deterrence, but also retributive and 
restorative goals, deterrence may not be the primary goal of a sanction 
imposed on a convicted offender. 
While in theory these policy and legislative changes may represent an 
improvement in the response from the criminal justice system to domestic 
violence, what differences did these reforms make? What was the impact 
produced by the policy and law? 
 
A. The Quantitative Assessment of the NDPP 
Numerical assessments of justice reforms have become increasingly 
important.2 They present data in a form that is meaningful for policymakers 
and the public.3 Moreover, in the last few years, indicators are used to assess 
compliance with human rights norms as well.4 They support the assessment 
of States’ exercise of their duty of due diligence to prevent and punish 
violence against women and the effectiveness of related policies.5 With this in 
mind, this section presents the main findings of the quantitative inquiry 
conducted for this thesis.  
The case studies revealed that the introduction of a NDPP coincides 
with a dramatic increase in reporting, prosecution and convictions in both 
                                            
1  Allan Manson et al, Sentencing and Penal Policy in Canada: Cases, Materials, and 
Commentary (Emond Montgomery Publications Limited, 2nd ed, 2008) 97. 
2 Sally Engle Merry, ‘Measuring the World: Indicators, Human Rights and Global Governance’ 
in Ruth Buchanan and Peer Zumbansen (eds), Law in Transition: Human Rights, 
Development and Transitional Justice (Hart Publishing, 2014) 146. 
3 Ibid, 6. 
4 Ibid. Also United Nations Office on Drugs and Crime, Manual for the Measurement of 
Juvenile Justice Indicators (United Nations, 2006). 
5 United Nations Expert Group Meeting, ‘Indicators to Measure Violence against Women’ (8 to 
10 October 2007) 4 
 <http://www.un.org/womenwatch/daw/egm/IndicatorsVAW/IndicatorsVAW_EGM_report.pdf>. 
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jurisdictions. This suggests that the introduction of the NDPP served to make 
domestic violence publicly visible, and that it was being gradually dealt with 
through a criminal justice response.  
 Nevertheless, despite the considerable increase in reporting, 
prosecution and convictions, the number of cases that fail to result in 
prosecution still remains high in both jurisdictions. Such attrition rates are 
considered a key indicator of the performance of a no-drop policy and its 
evolution in the criminal justice system.6  
The prosecution rates are seemingly higher in Manitoba (53%) than the 
12% in Portugal.7 However, given the distinctly different roles of police and 
prosecutors in the two jurisdictions, the differential rates may be due to the 
fact that prosecution rates were calculated from different points in the 
process. In the Manitoba case study the prosecution rates were calculated 
from the point of arrest and charge, and not from police recorded incidents as 
in Portugal. In Manitoba there is scarce data on attrition at the police level. 
However, calls to police can be seen as the starting point in the process of a 
victim reporting a domestic crime — somewhat comparable to the Portuguese 
police-recorded incidents. According to Ursel and Hagyard the Winnipeg 
police records indicated that the ratio of arrest to domestic calls has fluctuated 
between 25-30% since 1994;8 meaning that only 25-30% of the calls labelled 
                                            
6 See, eg, Final Activity Report from the Council of Europe Task Force To Combat Violence 
against Women including Domestic Violence (Gender Equality and Anti-Trafficking Division 
Directorate General of Human Rights and Legal Affairs, 2008) 43, 55. Also on the 
performance of the criminal justice in general, see Paul Smit and Stefan Harrendorf, 
‘Responses of the Criminal Justice System’ in Stefan Harrendorf, Markku Heiskanen and 
Steven Malby (eds), International Statistics on Crime and Justice (HEUNI Publication Series 
No. 64, 2010) 87–94. 
7 If the rates of the decade from the period 1992-2002 for Manitoba, and rates of the last three 
years of the study (2011, 2012, 2013) corresponding to the highest ratio of those prosecuted 
(12%) in Portugal are taken into account. The percentages are rounded up numbers. 
8 Jane Ursel and Christine Hagyard, ‘The Winnipeg Family Violence Court’ in Jane Ursel, 
Leslie M Tutty and Janice LeMaistre (eds), What’s Law Got To Do With It? The Law, 
Specialized Courts and Domestic Violence in Canada (Cormorant Books, 2008) 102. 
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as domestic end up with charges being laid against the suspect. Further, over 
the decade from 1992 to 2002, 53% of the charges laid were prosecuted.9 So 
using the domestic calls as the starting point, and a best-case scenario, 53% 
of the 30% ratio of arrest-to-calls is 16%; that means an average prosecution 
rate of 16%.10 These findings thus suggest a low prosecution rate from the 
starting point of police intervention in both jurisdictions (16% and 12%). 
Inversely, at the court level the conviction rates are apparently similar 
— 48% in the period from 1992 to 2002 (Manitoba)11, and 49% in the period 
from 2002 to 2012 (Portugal)12. As above, the rates have been calculated 
from different points in the process. In the Manitoba case study the conviction 
rate was calculated from the point of arrest and charge, while in the 
Portuguese case study this rate was calculated from the point of formal 
accusation submitted by the Public Prosecutor’s Office to, and received by, 
the competent court. Again 48% of the 30% ratio of arrest to calls is 14% 
(convicted-to-domestic call ratio). 13  In Portugal 49% of the 12% ratio of 
prosecuted-to-police recorded incidents is 6% (less than half of Manitoba’s 
conviction rate).  
But whether one considers the prosecution and conviction rates from a 
similar starting point in the process, or contextualizes the numbers in each 
jurisdiction at specific stages in the process, the findings suggest that Portugal 
has a much higher attrition rate overall. 
So, why is there a difference in attrition between jurisdictions? What is 
different between the jurisdictions which might account for this disparity? The 
                                            
9 See Chapter 4 above - pages 145 and 148. 
10 If the lowest arrest-to-call ratio (25%) is taken into account, the prosecuted-to-call ratio is 
12%. 
11 See Chapter 4 at page 148. 
12 For the period 2002/12 the average conviction rate is 49%. See Chapter 5, page 202. 
13 If the lowest arrest-to-call ratio (25%) is taken into account, the convicted-to-call ratio is 
12%. 
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next section presents the main comparative qualitative findings that provide 
some explanation as to the different quantitative performances. 
 
 
B. The Process and Victims’ Participation 
The unwillingness of the victim to testify or cooperate during criminal 
proceedings, for the reasons explained elsewhere in this thesis, continues to 
be considered the main explanation offered by the prosecutors interviewed on 
both sides of Atlantic for the substantial attrition rate at the prosecution level. 
The research conducted in Porto (Portugal) revealed that 63% of victims 
refused to testify during the criminal investigation. Such findings are 
consistent with studies conducted in other jurisdictions. 14  Further, the 
document analysis of the 277 case files processed in Porto’s Department of 
Investigation and Prosecution revealed a positive correlation between victim 
refusal to cooperate and either dismissal of the case or failure to convict.  
As presented in the case studies, the viability of the case in both 
jurisdictions is directly dependent on the victim cooperating by giving their 
testimony. The high standard of proof of beyond a reasonable doubt — which 
satisfies the key principle in dubio pro reo — requires, in a crime like domestic 
violence, the victim’s testimony. Consequently, pursuing prosecution in the 
public interest and in compliance with the duty of due diligence would require 
                                            
14 For instance Dawson and Dinovitzer report in their study, which looks into prosecution and 
sentencing in a Toronto Domestic Violence Court, that approximately 37% of all victims 
cooperated with prosecution. The study tracked cases from April 1997 to March 1998. See, 
eg, Myrna Dawson and Ronit Dinovitzer ‘Specialized Justice: From Prosecution to Sentencing 
in a Toronto Domestic Violence Court’ in Ursel, Tutty and LeMaistre, above n 7, 132. 
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the mandatory participation of the victim, that is, compelling the victim to 
testify.15 
However, under Portuguese law the victim cannot be compelled to 
testify at any of stage of the criminal proceedings; the Code of Criminal 
Procedure art 134 allows a person to refuse to give testimony if their intimate 
partner is being investigated or is on trial. Hence, while policymakers 
amended the Penal Code in 2000 to reflect public interest and due diligence 
in prosecuting cases of domestic violence through a NDPP, the Code of 
Criminal Procedure maintained the understanding that the public interest in 
criminal proceedings must be sacrificed in the face of the witness's potential 
moral dilemma in testifying against a family member. Article 134 provides the 
reluctant victim with a mechanism that largely determines the outcome of the 
case — dismissal of the case at the prosecutor’s level and acquittal at the 
court level. In the rarer cases of existing eyewitnesses who are not family 
members this mechanism may not impact on the outcome of the case. 
Conversely, in Manitoba victims of domestic violence can be compelled 
to testify. Under section 4(5) of Canada’s Evidence Act, in force during the 
period under investigation, a spouse was a compellable witness for the 
prosecution in specific cases allowed at common law;16 and common law 
exceptions were to include testimony of a spouse-victim against a spouse-
assailant.17 The first decision that established an important precedent as to 
the possibility of compelling the spouse in domestic violence cases was R v 
Lonsdale (1973) which held that in the case under review, where the husband 
                                            
15 Cf Elizabeth M Schneider et al, Domestic Violence and the Law: Theory and Practice 
(Foundation Press, 2008) 329; Leigh Goodmark, A Troubled Marriage: Domestic Violence 
and the Legal System (New York University Press, 2014) 112–3. 
16 Canada Evidence Act, RSC 1985, c C-5, s 4. The Evidence Act was amended in August 
2015 and section 4(2) of the Canada Evidence Act now reads: “No person is incompetent, or 
uncompellable, to testify for the prosecution by only the reason that they are married to the 
accused” and (5) was repealed.  
17  Edward Greenspan, Hon Marc Rosenberg and Marie Henein, 2014 Martin’s Annual 
Criminal Code 2014, (Thomson Reuters, 2014) 1733–5. 
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Lonsdale was charged with attempting to murder his wife, the wife was 
compellable to testify against her husband under the common law as 
preserved by s 4(4) of the Canada Evidence Act.18 By 1986 in the case R v 
Mcginty Justice Lambert held that: 
As a matter of policy husbands and wives should be competent and 
compellable witnesses against each other in cases of crimes of violence 
perpetrated by the one upon the other.19 
However, while in the years immediately after the 1983 Directive to 
Charge the Crown’s understanding of public interest resulted in a number of 
victims being compelled to testify, which in turn led to a few victims being held 
in contempt when refusing to give testimony; in 1987 the Public Prosecutions 
Office issued policy guidelines that directed all prosecutors to guarantee that 
victims of domestic violence were not revictimized by charges of contempt of 
court when they refused to testify. According to the judges and Crown 
Attorneys interviewed for this study, after this 1987 policy guideline, the 
practice of compelling the victim who had previously expressed unwillingness 
to testify was rare. The most recent Attorney General Policy on the 
prosecution of domestic violence (2001) stressed the more serious the 
offence, the more appropriate it is to take all reasonable steps to compel 
testimony.20 However the Policy further states that a victim who decides not to 
testify should not be prosecuted as a result of her failure to testify, except 
when special or unusual circumstances exist. 
So, what can explain the difference in attrition rate between Manitoba 
and Portugal?  
The common law adversarial features of the Manitoban criminal justice 
system have permittted prosecutors to work around victims’ known 
                                            
18 R v Lonsdale (1973) 15 CCC (2d) 201 (Alberta Supreme Court). 
19 R v Mcginty (1986) 27 CCC (3d) 36 (Yukon Territory Court of Appeal). 
20 Pursuing prosecution of a victim/witness now requires assent by the supervising senior 
Crown Attorney of the Family Violence Unit or the Director of Prosecutions. 
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reluctance. The principle of opportunity that exists in Canada’s adversarial 
system has allowed for the overwhelming majority of all cases to be settled 
through guilty pleas, the greater proportion of which are a direct outcome of 
successful plea negotiations.21 In a plea bargain the Crown and the accused 
successfully determine the nature of the charge(s) that will be laid.22 But not 
only that:  
The outcome of the plea negotiation process may well affect the extent to 
which Crown and accused “shape the facts” that are ultimately presented 
to the trial judge at the sentencing stage.23 
These plea negotiation practices, which have ‘no formal legal status’,24 
were legitimized as an integral part of the Canadian criminal justice process 
by the Supreme Court of Canada.25 According to Roach the decisive case that 
led to the legitimization of plea bargaining practices by the Supreme Court of 
Canada was R v Stinchcombe (1991).26 But it was in 1994 in R v Power that 
the Supreme Court of Canada roundly declared that it considered plea 
negotiations to be a regular element in the exercise of prosecutorial discretion 
in Canada.27 One year later (1995) in R v Burlingham the Supreme Court of 
Canada held that:  
                                            
21 Simon N Verdun-Jones and Adamira A Tijerino, Victim Participation in the Plea Negotiation 
Process in Canada: A Review of the Literature and Four Models for Law Reform (Victims of 
Crime Research Series, Research and Statistics Division – Department of Justice Canada, 
2002) 1. 
22 Ibid, iii. 
23 Ibid, 1–2. 
24 Ibid, 3. 
25 Kent Roach, Due Process and Victims’ Rights: The New Law and Politics of Criminal 
Justice (University of Toronto Press, 1999) 97–9. 
26 R v Stinchcombe [1991] 3 SCR 326. 
27 R v Power [1994] 1 SCR 601. 
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Plea bargain is an integral element of the Canadian criminal process, the 
Crown and its officers engaged in the plea bargaining process must act 
honourably and forthrightly.28  
 Based on these plea negotiation practices, the Crown in Manitoba 
devised testimony bargaining in the mid-1990s. When the victim indicates that 
she will not testify, the Crown negotiates with her: her ideal court outcome in 
exchange for her testimony. If an agreement is reached, the prosecutor 
notifies the defence that the victim witness is willing to testify, and the case is 
frequently resolved through plea-bargaining.  
Concurrently, in this second decade of the NDPP the Supreme Court of 
Canada, in R v B(KG),29 admitted an exception to the rule of hearsay which 
allows for a prior inconsistent statement to be used for its truth if it was found 
to be necessary and reliable; as long as such statement was given under 
oath, the declarant was given a warning regarding perjury, and the statement 
was videotaped. Since this Supreme Court ruling, prosecutors have 
encouraged the police to take photos and videotape victims’ statements at the 
time of the incident, thus allowing them to proceed to trial and improve the 
probability of a conviction. 
The rise in conviction rates due to the sharp increase in guilty pleas in 
this second decade of the NDPP (1992 to 2002), coincides with the 
introduction of these two practices — the combination of the principle of 
opportunity which grants wide discretion to the Crown, and developments in 
case law from the Supreme Court of Canada.  
It should be noted that in Manitoba the Women’s Advocacy Program, 
which offered women information about criminal justice procedures and their 
role as witnesses, was introduced in 1986. The data that has been presented 
in Chapter 4 suggests that advocacy programs had a positive impact on court 
outcomes in the following year as a result of an increase in victims’ 
                                            
28 R v Burlingham [1995] 2 SCR 206, 231. 
29 Supreme Court of Canada, R v B(KG), [1993] 1 SCR 740.  
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cooperation.30 However an improvement in conviction rates also occurred in 
the mid-1990s and coincides with the introduction of testimony bargaining, a 
process that also empowered the women victims by incorporating their voice 
as to the nature of the charge(s) that would be laid, and the Crown 
recommendation as to sentence.  
By contrast, in Portugal prosecutors and judges must work within the 
formal statutory law and comply with rigid rules of the Constitution, the Penal 
Code and the Code of Criminal Procedure. The principle of legality is 
paramount in the commission of their judicial role, particularly since the role of 
the prosecutor and judge is to determine the substantive truth during trial in 
order to achieve justice. Because the truth cannot be bargained, mechanisms 
such as plea bargaining and testimony bargaining are alien to the Portuguese 
structure of criminal procedural law. In small part the principle of opportunity 
can be seen in the prosecutor’s decision to defer prosecution in less serious 
domestic violence cases where the prosecutor decides on the facts, and can 
legally substantiate the decision, that it is more beneficial not to submit the 
case to trial. However, such an option must obey the cumulative 
circumstances prescribed in the Penal Code, including that the evidence 
collected during the investigation determines a decision to submit the case to 
trial. Moreover, the conditions imposed on the offender are not the result of 
negotiations with either the offender or the victim. The active voice of the 
victim as to the result of the process can only be heard in relation to the use of 
deferred prosecution; hence the process is distinct from testimony bargaining. 
Further, Portuguese law has regulated the limits of public interest by 
allowing victims to refuse to give testimony. The document analysis of the 
sample of case files processed in Porto’s Public Prosecutor’s Office showed 
that most victims refuse to cooperate during the investigation, and that the 
                                            
30  The Council of Europe has reported that research in the United Kingdom and the 
Netherlands shows that advocacy is an effective way of supporting women victims of 
domestic violence in pursuing criminal justice and helping to prevent attrition. Final Activity 
Report from the Council of Europe, above n 6, 55. 
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victim’s refusal to give testimony precludes the prosecution from gathering 
evidence that would be found to be beyond a reasonable doubt at trial. The 
lack of evidence is heightened by the inadmissibility of indirect evidence — 
Código de Processo Penal [Code of Criminal Procedure] art 129. The issue 
has been partially addressed by the Bill of Rights of Domestic Violence 
Victims enacted in 200931 that allows declarações para memória futura — this 
means that the victim gives testimony during the criminal investigation before 
an examining judge which can be used during trial as evidence. However, 
unlike the Canadian KGB statement that is taken by the police early in the 
investigation, declarações para memória futura is a formal judicial procedure 
that involves, apart from the victim, an examining judge, a prosecutor, and the 
defence counsel. This procedure was not used in any of the 277 case files 
processed within Porto’s Department of Investigation and Prosecution; thus 
suggesting that it is a procedure that is rarely used (if at all).32 
It could be argued that ultimately the spousal or intimate partner 
privilege rule under article 134 of the Portuguese Code of Criminal Procedure 
provides the victim with a de facto right not to proceed with the case. 
Additionally, the effect on victims’ safety of ex officio criminal proceedings 
while maintaining spousal or intimate partner privilege is yet to be determined. 
I have argued in Chapter 5 that often victims resort to various strategies to 
promote their safety, including using prosecution instrumentally as a power 
resource in bargaining for their security. Victims might use spousal or intimate 
partner privilege under article 134 of the Portuguese Code of Criminal 
Procedure as leverage in bargaining for their security, however such an 
hypothesis warrants further research particularly since the Ministério Público, 
irrespective of victims’ participation during the criminal investigation, must 
                                            
31 Lei 112/2009 de 16 de Setembro [Law 112/2009 of 16 September] art 33. 
32 While the procedure did not show up in the sample cases, a recent Lisbon Court of Appeal 
Ruling on an appeal from the Public Prosecutor’s Office regarding a case where the 
examining judge rejected the request to take declarações para memória futura from a child 
victim of family violence, suggests that the Ministério Público has started to use the procedure 
in family violence cases. See Tribunal da Relação do Lisboa [Lisboa Court of Appeal], 
434/13.0SDLSB-A.L1, 23 January 2014. 
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conduct investigative steps to ascertain the truth. No research exists as to 
whether such a practice will compromise the victim’s well-being. 
One final note on the reasons that might justify the difference in attrition 
rates between Manitoba and Portugal. By contrast with Portugal, jurisdictions 
like Manitoba, where psychological violence is not part of the criminal offence 
spectrum, may produce more successful cases simply because in the “she 
said, he said” cases proof beyond reasonable doubt is surely easier to 
determine with compelling medical evidence of broken bones.  
The attrition rates raise yet another important question. If certainty of 
punishment is a key factor in the theory of deterrence,33 is it possible to 
achieve the goals of general and specific deterrence given the substantial 
number of cases that go unpunished? And do the sanctions imposed on those 
offenders who are convicted deter them from reoffending and deter potential 
offenders? 
 
C. Signs of Deterrence 
The issue of whether the goal of deterrence can be achieved in general 
is controversial. Some authors question whether it can be achieved at all;34 
while others debate about the weight to place on key elements of the theory of 
deterrence — namely certainty of punishment, severity and celerity (speed of 
administration).35 In turn, other authors maintain that it is yet unproven that an 
                                            
33 See, eg, Franklin E Zimring, Jeffrey Fagan, and David T Johnson, ‘Executions, Deterrence, 
and Homicide: A Tale of Two Cities’ (2010) 7(1) Journal of Empirical Legal Studies 1–29. 
34 See, eg, Alex R Piquero, ‘A General Theory of Crime and Public Policy’ in Barlow, Hugh D 
and Scott H Decker (eds), Criminology and Public Policy (Temple University Press, 2010) 57; 
David M Kennedy, Deterrence and Crime Prevention: Reconsidering the Prospect of Sanction 
(Routledge, 2009) 9–14. 
35 See, eg, Zimring, Fagan, Johnson, above n 33. This article compares the possible deterrent 
effect of executions in the United States, Singapore and Hong Kong, looking into not only the 
severity of punishment, but also certainty and speed of administration. 
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effective deterrence regime can be created around domestic violence 
offenders.36  
In relation to Portugal the data is limited. The existing data, which 
pertains to police-reported crime on domestic violence for the period from 
2000 to 2014, has maintained an upward trend.37 It would be expected that 
after 2000 — the year of its adoption — the NDPP would have had an impact 
on police-reported crime, making visible the “dark figure”. However the current 
police-recorded counts of domestic violence nationwide continue to increase, 
with figures close to those of general assault. While the rise in the police-
recorded crime of domestic violence may be associated with more women 
coming forward, persuaded by the reform and/or other policies put in place 
over the last 14 years, such high numbers cannot be disregarded as a 
possible sign that the NDPP is not serving the purpose of deterrence. After all, 
the policy itself has been in place for more than 12 years. That it has had little 
deterrent effect is a credible possibility: the high attrition rates observed in the 
jurisdiction show that there is no certainty of a sanction being applied while 
the victim as intimate partner can legitimately refuse to give testimony. 
In turn, research conducted by Ursel and Hagyard on the Winnipeg 
Family Violence Court shows a high rate of recidivism — within three years 
40% of all the accused persons who appeared before the Family Violence 
Court had reoffended. However, there was a substantial difference in the 
recidivism rates depending on the type of court outcome. The recidivism rate 
in a total population of 1,177 convicted abusers in the period 2000-2003 was 
51% against a reoffending rate of 17% where prosecution was deferred and 
the offender received counselling (total population n = 199).38 However the 
statistics on domestic violence in Winnipeg do not reflect psychological 
violence, since this type of violence is not an offence under the Canadian 
Criminal Code.  
                                            
36 See, eg, Kennedy, above n 34, 180. 
37 See Chart 6 in Chapter 5 at 231. 
38 Ursel and Christine Hagyard, above n 8, 115. 
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While the numbers on recidivism in Winnipeg support the finding that 
NDPP does not serve the purpose of specific deterrence in about 50% of 
convicted individuals; there is not sufficient available data to argue 
conclusively whether or not NDPP has a general deterrent effect. Data shows 
that there has been a decline in police-recorded domestic violence assaults in 
recent years;39 however according to the data from the General Social Survey 
on Victimization, this downward trend might be explained by factors other than 
the effect of deterrence, namely a change in types of domestic violence 
and/or fewer victims reporting the incidents to the police. Moreover, despite 
no-drop policies being in place throughout Canada for the past 30 years, the 
younger generations, people in their late 20s and early 30s, continued to 
experience the highest rates of intimate partner violence.  
 
D. Concluding Observations on the Two Stories 
The central aim of this thesis was to examine the operation and 
outcomes of NDPP in two distinct jurisdictions to uncover their global origins 
and performance in order to provide a basis for understanding how the 
international due diligence standard may translate into law in practice. 
The examination of the operation of NDPP in both Manitoba and 
Portugal and the main findings presented above revealed that the 
enforcement of criminal justice is affected both by the influence of particular 
features of the different historical families of law (common law/adversarial 
versus civil law/inquisitorial), and contemporary understandings of the 
meaning of criminal justice and how to achieve it.  
For instance, in relation to Manitoba, the Canadian Criminal Code has 
established that in order to achieve respect for the law and maintenance of a 
just, peaceful and safe society, the public interest is crucial to the imposition 
of sanctions on those who commit crimes — s 718. On the other hand, the 
                                            
39 See Chapter 4, 154–5. 
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Supreme Court of Canada ‘has long asserted the need for prosecutorial 
discretion in the criminal justice system’.40 In R v Jolivet the Supreme Court of 
Canada declared that ‘we have recognized that for our system of criminal 
justice to function well, the Crown must possess a fair deal of discretion.’41 
Thus the Crown could exercise that discretion either: 
(a) in favour of sanctions by compelling the victim to testify in some 
domestic violence cases. The public interest in the imposition of sanctions 
incorporates an “amalgam of values” that ranges, among other aims, from 
deterrence, and incapacitation, to retribution, among others. Thus in 
exercising its discretion the Crown might understand that, given the nature 
and circumstances of the offence, public interest demands the imposition of a 
sanction in order to incapacitate the perpetrator; or 
(b) in favour of the goals (interests) asserted by some women — that 
are distinct from that of punishing the perpetrator — by dropping a number of 
cases. 
By contrast, the Portuguese legislator determined that the public 
interest in preventing crime and upholding women’s human rights demands ex 
officio criminal investigation and prosecution of the domestic violence offence. 
This is notwithstanding that the legislator, by granting the intimate partner and 
victim the right to refuse to give testimony — Code of Criminal Procedure art 
134, has maintained the norm that the public interest in criminal proceedings 
must yield in the face of the witness' potential moral dilemma about testifying 
against a family member. Furher, the public prosecutor and judge carry the 
burden of determining the substantive truth within the principle of legality. 
 These different combinations necessarily lead to distinct quantitative 
and qualitative outcomes. It is not, however, within the scope of this thesis to 
delve into which performs better, but to use their experience to explore the 
                                            
40 Verdun-Jones and A Tijerino, above n 21, 21. 
41 R v Jolivet [2000] 1 SCR 751, [16]. 
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merits of the due diligence standard laid down by the human rights legal 
framework in relation to domestic violence. 
 
 
2. The Duty of Due Diligence: (Dis)Empowering Women 
It is apt to start by claiming that human rights are intended to promote 
individual autonomy, emancipation and choice. 42  There is a promise of 
empowerment and liberation in the universal human rights ideal.43 And it was 
within this promise that the United Nations, Council of Europe and 
Organization of American States developed the legal framework pertaining to 
preventing and combating violence against women and domestic violence — 
which was comprehensively examined in Chapter 2 of this thesis.  
The recognition of domestic violence as women’s human rights 
violations demands that State Parties act with due diligence to prevent and 
respond to such human rights violations through the prosecution and 
conviction of perpetrators. The Committee on the Elimination of Discrimination 
Against Women, which monitors the implementation of national measures to 
fulfil State Parties obligations, made it clear that domestic violence should be 
treated as other criminal offences and prosecuted regardless of the wishes of 
the women — thus validating a no-drop prosecution approach.44 Further, this 
Committee considered in the case of ‘Goekce (deceased) v Austria’ that the 
State Party (Austria) breached those standards by failing to act with due 
diligence, and recommended that the State Party vigilantly institute 
                                            
42 See, eg, Roger Brownsword, Global Governance and the Quest for Justice: Human Rights 
(Hart Publishing, 2004) 212–8; Sally Engle Merry, Human Rights & Gender Violence: 
Translating International Law into Local Justice (The University of Chicago Press, 2006) 4. 
43 See Upendra Baxi, The Future of Human Rights (Oxford University Press, 2nd ed, 2006) 2–
8, 156.  
44 See Chapter 2 at 57–8. 
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prosecution against perpetrators of domestic violence. 45  However, the 
Committee’s view left out any consideration of the issue that the prosecution 
needs to take into account the victim’s reluctance or wishes to engage in the 
process.  
Yet, as argued above, in a substantial number of cases, women victims 
of domestic violence choose not to cooperate as they view prosecution as 
unnecessary or contradictory to their interests. This is perhaps best 
articulated by Goodmark: 
What frequently gets lost, however, is that women who experience 
violence may have other goals — goals that they prioritize over safety or 
[criminal] accountability at a given point in time.46  
And given the intimate setting in which the violence is perpetrated, the victim’s 
testimony is paramount to prosecution and conviction, as I concluded from the 
research conducted in both Manitoba and Portugal. Hence, in these cases the 
demands for prosecution under human rights international law would require 
the mandatory participation of the victim.47  
However, mandatory participation of the victim violates international 
human rights norms within the human rights framework. These norms 
determine that rules of evidence and procedure should ensure that victims are 
                                            
45 Committee on the Elimination of Discrimination against Women, Views: Communication No 
5/2005, 39th sess, UN Doc CEDAW/C/39/D/5/2005 (6 August 2007) (‘Goekce (deceased) v 
Austria’). 
46  Leigh Goodmark, ‘Reframing Domestic Violence Law and Policy: An Anti-Essentialist 
Proposal’ (2009) 31 Washington University Journal of Law & Policy 39, 46. 
47 Compelling the victim is available to the Crown in Manitoba and in other jurisdictions, such 
as Florida in the United States where compulsion has been used quite recently. 
Andi Campbell, ‘Judge Jails Domestic Violence Victim For Failing To Testify’, The Huffington 
Post (online), 1 August 2015 <http://www.huffingtonpost.com.au/entry/judge-jailed-domestic-
violence-victim-for-failing-to-testify_5616d914e4b0dbb8000dc745?section=australia>. 
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protected, and not revictimized.48 For instance, the Beijing Declaration and 
Platform for Action states that governments should:  
review and amend criminal laws and procedures, as necessary, to 
eliminate any discrimination against women in order to ensure that 
criminal law and procedures guarantee women effective protection 
against, and prosecution of, crimes directed at or disproportionately 
affecting women, regardless of the relationship between the perpetrator 
and the victim, and ensure that women defendants, victims and/or 
witnesses are not revictimized or discriminated against in the 
investigation and prosecution of crimes.49 
Hence, in the light of international law a normative conflict in the form of 
‘conflict in the applicable law’ takes place;50 that is, where the implementation 
of one obligation breaches another. In this instance the conflict is resolved in 
favour of the one considered more prominent:51 the obligation to prosecute 
and punish a domestic violence case. But is this really more prominent than 
the obligation to protect the victim from revictimization? The case of Goekce v 
Austria, in this instance, provides the opportunity to explore the resolution of 
such normative conflict.  
                                            
48 See United Nations Resolution on Domestic Violence, GA Res 40/36, UN GAOR, 96th plen 
mtg, UN Doc A/RES/40/36 (29 November 1985) para 7 (a) and (b); Beijing Declaration and 
Platform for Action, 16th plen mtg, UN DOC A/CONF.177/20/Add.1 (15 October 1995, 
adopted 15 September 1995) paras 124(g) and 232 (l). See also Good Practices In 
Legislation on Violence Against Women, Expert Group Meeting, (United Nations Division for 
the Advancement of Women, United Nations Office on Drugs and Crime, Vienna May 2008) 
6.  
49 Beijing Declaration and Platform for Action, UN DOC A/CONF.177/20/Add.1 para 232 (l). A 
similar provision is enshrined in the Council of Europe Convention on Preventing and 
Combating Violence against Women and Domestic Violence art 56. 
50 See Joost Pauwelyn, Conflict of Norms in Public International Law: How WTO Law Relates 
to other Rules of International Law (Cambridge University Press, 2003) 275 
51 Ibid, 327 
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In the case of Goekce v Austria52 the Committee on the Elimination of 
Discrimination against Women stated that the perpetrator’s rights [the 
fundamental rights to freedom and fair trial] cannot supersede women’s 
human rights to life and to physical and mental integrity. The Committee 
concluded that, given the long record of earlier disturbances and battering, the 
police knew or should have known that Sahide Goekce was in serious danger, 
in particular because Mustafa Goekce had shown that he had the potential to 
be a very dangerous and violent criminal. The Committee concluded that the 
State Party had violated international obligations by failing to arrest and 
prosecute Mustafa Goekce. The Committee recommended, inter alia, that the 
State Party vigilantly, and in a speedy manner, prosecute perpetrators of 
domestic violence. Additionally it should ensure that criminal remedies are 
utilized in cases where the perpetrator in a domestic violence situation poses 
a dangerous threat to the victim.  
While the rights to freedom and fair trial are enshrined in two of the 
foundational international instruments on human rights — the Universal 
Declaration of Human Rights and the International Covenant on Civil and 
Political Rights,53 the Committee on the Elimination of Discrimination against 
Women labelled as more prominent the protection of women’s human rights 
to life and physical integrity over such fundamental rights.  
To follow this argument through to its logical conclusion: if freedom and 
a fair trial — key human rights — must yield in favour of prosecuting 
(suspected) perpetrators of domestic violence, it is fitting that the inference be 
drawn that the victim should be “forced” to testify against their abusers 
(mandatory participation) — since the right to life and security of person are 
the prominent values in the hierarchy of human rights. After all, at issue is the 
                                            
52 See chapter 2 for the expanded presentation of the case. 
53 See Universal Declaration of Human Rights, GA Res 217A (III), UN GAOR, 3rd sess, 183rd 
plen mtg, UN Doc A/810 (10 December 1948) art 9, art 10, and art 11; International Covenant 
on Civil and Political Rights, GA Res 2200A (XXI) (16 December 1966) art 9 and art 14 
paragraph 1 and 2. 
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individual autonomy of the victim, as mandatory participation deprives women 
of choice, and limits their freedom if they refuse to participate.54 
However, the prominence of prosecution and punishment to the 
detriment of women’s individual autonomy and freedom is a position that must 
be opposed. The human rights ideal viewed as a beacon of emancipation,55 
and a vehicle of empowerment,56 becomes, through regulation, possibly even 
a tool of oppression. 
In fact, prosecution of domestic violence regardless of victims’ wishes 
should be challenged and questioned, as it removes from the women victims 
of domestic violence control (choice) over a process that directly affects their 
lives.57 Particularly since, as claimed elsewhere in this thesis, research has 
shown that women are not passive non-actors. Imposing on the victim a 
process over which she has no control jeopardises critical elements of the 
human rights framework: individual autonomy and empowerment.58 
My argument does not stand alone. In relation to other issues, and 
among other authors, Upendra Baxi has declared: 
As is well known, the re-empowerment of the state for even just human 
rights causes does not always lead to the real life achievement of 
‘emancipation’ from the oppressive structures of power and domination.59 
 
                                            
54 See, eg, Goodmark, above n 15, 52–4. 
55 See José-Manuel Barreto ‘Epistemologies of the South and Human Rights: Santos and the 
Quest for Global and Cognitive Justice’ (2014) 21(2) Indiana Journal of Global Legal Studies 
415. 
56 On the CEDAW process see, Merry, above n 43, 73–8. 
57  As claimed by several researchers, victims use prosecution instrumentally and in 
accordance with their interests, which in many cases do not intersect with those of the State 
(that is criminal accountability). See scholarly debate, chapter 2, supra. 
58 See, eg, Roger Brownsword, Global Governance and the Quest for Justice: Human Rights 
(Hart Publishing, 2004) 212. 
59 Baxi, above n 43, 204. 
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3. Final Considerations 
As reported by Merry, 60  the international human rights framework 
provides normative power to national and community groups to influence 
policy change. Darian-Smith has written that the international human rights 
discourse, in conjunction with the rise of local organizations and NGO’s, has 
been enormously successful in diminishing abuses against women. 61 
Moreover, Merry ascertained that countries all over the world seek to present 
themselves as human rights compliant, since the ‘new international standard 
of civilization includes acceptance of human rights.’62 Additionally she found 
that compliance with human rights instruments is important for participation in 
the international community and for benefits such as trade relations and 
foreign investment. 63  Consequently, countries’ adherence to international 
standards, here their compliance with the duty of due diligence in investigating 
and prosecuting domestic violence, is a practical reality.64  
However, the human rights ideal and its instruments are committed to 
universalism, 65  and often imply that the concept of justice is fixed and 
universally recognised.66  Yet criminal justice — criminalisation, crime and 
practice — is historically and socially situated.67 Moreover, the duty of due 
diligence fails to account for the victims’ distinct interests in the immediate 
criminal accountability of their partners, and also the space in which the 
                                            
60 Merry, above n 42,135–9. Also in general Margaret E Keck and Kathryn Sikkink, Activists 
Beyond Borders: Advocacy Networks in International Politics (Cornell University, 1998).  
61  Eve Darian-Smith, Law and Societies in Global Contexts: Contemporary Approaches 
(Cambridge University Press, 2013) 247. 
62 Merry, above n 42, 73. 
63 Ibid, 79. 
64 Ibid, 139, 166–8. 
65 Ibid, 74. 
66 See Darian-Smith, above n 61. 
67 See, eg, José de Faria Costa, Noções Fundamentais de Direito Penal (Coimbra Editora, 3rd 
ed, 2012) 11; Geoffrey R Skoll, Contemporary Criminology and Criminal Justice Theory: 
Evaluating Justice Systems in Capitalist Societies (Palgrave MacMillan, 2009) 46. 
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violence is perpetrated (behind closed doors). The case studies showed that 
the combination of these circumstances can lead to decidedly different 
outcomes.  
As presented in the case studies in this thesis, prosecution policies 
have served the important role of making domestic violence visible and 
quantifiable, with a dramatic increase in the number of women using the 
criminal justice system as a way of dealing with domestic violence.  
Nevertheless, viability of prosecuting and obtaining a conviction are 
directly associated with the investment of the victim in the criminal 
accountability of her partner. In many cases this is not so. 
The Portuguese case study shows that in a jurisdiction with judicial 
dependence and rigid rules of judicial procedure aimed at the ultimate search 
for the truth, a NDPP is not viable without mandatory participation of the 
victim.  
On the other hand, Manitoba, with wider judicial discretion and flexible 
rules of judicial procedure, both characteristics of the adversarial system, has 
allowed the NDPP to evolve in a way that incorporates the voice of the victim 
in the bargaining process, thus elevating the probability of securing a 
conviction. These features also allow judicial actors to override public interest 
in favour of the victim’s interests; thus moving away from a strict NDPP. 
Notwithstanding, in Manitoba the Crown can compel, and has compelled, the 
victim to testify in the public interest, which in rare cases has resulted in 
victims being held in contempt for failing to appear and testify.  
Diverse understandings of what criminal justice entails, and how to 
achieve it, allows victims to be compelled to give testimony and to be 
penalised for failing to do so. As explained in the previous section, a similar 
result would be possible if a State should diligently prosecute domestic 
violence cases under human rights international law. In both situations law’s 
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‘emancipatory potential’68 gets lost and inversely reinforces the asymmetry of 
powers and oppression experienced by women.  
Consequently, this thesis advocates that the criminal justice system 
should play a major part in the response to domestic violence, however it 
should exist as a viable option for those women victims of domestic violence 
who have vested interest in using it.  
                                            
68 Boaventura de Sousa Santos, Toward a New Legal Common Sense: Law, Globalization, 
and Emancipation (Butterworths, LexisNexis, 2nd ed, 2002) 439–47. 
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Conclusion 
Violence against women is prevalent worldwide.1 For instance, the 
most recent study conducted in the European Union reported that 28% of 
women over the age of 15 had experienced physical and/or sexual violence in 
the 12 months before the survey interview. 2 An estimated 3.7 million women 
of those women had experienced sexual violence in that time period. The 
most recent Portuguese statistics of victims of crime against the person by 
gender show that the majority of the violence perpetrated against the person 
is towards women — Table 20.  
Table 20 Police Reported Counts of Violence against a Person by Gender of Victim 
Year Individuals Male Female 
 (Total) 
    2014 93328 37966 41% 55362 59% 
2013 94470 38916 41% 55554 59% 
2012 96964 40002 41% 56962 59% 
2011 101597 42379 42% 59218 58% 
2010 106000 43892 41% 62108 59% 
2009 96719 39425 41% 57294 59% 
Data Source: Portuguese Directorate-General for Justice Policy3 
These statistics are backed up by the prevalence of domestic violence, 
the “known” incidence of which in recent years is close to those of general 
assault.  
Walby, Towers and Francis recently wrote that in examining the data 
from the annual Crime Survey for England and Wales 2011/2012 they found 
that 45% of violent offences are committed against women, even where the 
                                            
1 See in general World Health Organization, Multi-Country Study on Women’s Health and 
Domestic Violence against Women (WHO, 2005). 
2 In general European Union Agency for Fundamental Rights, Violence against Women: An 
EU-Wide Survey (Publications Office of the European Union, 2014). 
3 Numbers were retrieved from the category ‘Lesados/Ofendidos identificados em crimes 
registados, segundo o sexo, por crime’.  
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full extent of domestic violence is hard to estimate accurately.4 They claim that 
‘the picture of violent crime as primarily constituted by men being violent to 
other men is wrong. It is not the case that violence is overwhelmingly from 
men to men.’5 They further wrote:  
The concept of violent crime is differently gendered than usually 
imagined. Mainstreaming ‘domestic violence’ into ‘violent crime’ changes 
the nature of the category of ‘violent crime’. Violent crime ceases to be 
something that primarily concerns what men do to other men who are 
strangers. Rather, violent crime is gendered and concerns those who are 
known to each other either through domestic relations or as 
acquaintances.6 
The prevalence of this crime supports the classification of violence 
against women, including domestic violence, as a human rights violation. 
 The grammar of human rights is powerful and it entails, through both 
conventional international law and soft international law, a duty that State 
Parties act with due diligence so as to effectively prevent and punish 
violations of human rights. The due diligence standard comprises an 
obligation to institute prosecution regardless of the victims’ wishes and 
cooperation. However, the translation of human rights standards into practice 
is burdened with difficulties.  
The implementation of the duty of due diligence outlined in the various 
international documents, and comprehensively investigated in this thesis, 
requires interpretation and application to local circumstances, which will of 
course produce distinct quantitative and qualitative results, as revealed by 
Manitoba and Portugal case studies. In the issue of domestic violence the 
burden of translating human rights into local practice is heightened by the 
                                            
4 The Crime Survey for England and Wales is an annual victimization survey. Sylvia Walby, 
Jude Towers and Brian Francis ‘Mainstreaming Domestic and Gender-Based Violence into 
Sociology and the Criminology of Violence’ 62 (2014) The Sociological Review 187, 208. 
5 Ibid, 209. 
6 Ibid. 
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interaction of women’s distinct interests — apart from those of criminal 
accountability and punishment — in the local structure and conception of 
criminal justice. For these women the duty of due diligence potentially reduces 
their autonomy and impending emancipation — elements that are key to the 
human rights ideal. Moreover, the consequences for the safety of the victims 
as a result of imposing criminal proceedings remain unexamined.  
Consequently, the conclusions drawn from this thesis lead to the 
recommendation that the current understanding of the duty of due diligence 
set out in human rights international law should be challenged and questioned 
as compliance at a national level may only serve to reinforce women’s 
oppression, not alleviate it.  
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Appendix A 
Police Officer Interview Guide 
How many years have you been working as a police officer?  
What are the existing legal norms that sanction domestic violence of national 
and/or local application?  
What type of advances has been made in the past 20 years in the reform of 
the content of policies and laws to prevent and sanction domestic violence? 
What was the impact of mandatory arrests on the Police case-load? 
What are the main challenges that you meet when investigating domestic 
violence related offences? 
In your opinion what are the negative/ and positive repercussions of a 
mandatory arrest policy and charge on victims?  
In your opinion what are the negative/and positive repercussions of 
mandatory arrest policy and charge on defendants? 
In your opinion, are there more institutional-level reforms necessary?  
Do you believe that investigations and proceedings should continue even 
when the victim requests the investigation to stop and that the charges be dropped? 
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Judge/Crown Attorney Interview Guide 
How many years as a judge/prosecutor? What was your previous role as a 
practicing lawyer?  
What are the existing legal norms to sanction domestic violence?  
As a criminal justice practitioner, would you outline some of the more 
significant changes that occurred in the policies and laws to prevent and sanction 
domestic violence, in the past 20 years?  
What is the current prosecution policy in relation to domestic violence related 
offences? What motivated such changes?  
As a criminal justice practitioner, have you observed changes in court 
outcomes as a result of mandatory proceedings? 
What has been the impact of mandatory arrest on the collection of evidence?  
I understand there have been changes to in evidence law that has 
significance in domestic violence cases (eg changes on the admissibility of hearsay 
evidence occurred in result of the R v KGB case). Do you encounter these issues 
when working/adjudicating cases?  
In the course of your work as a criminal justice professional as a lawyer and a 
prosecutor/judge have you observed changes in the behaviour of the victims/and 
defendants over time?  
What are the main challenges that you meet when handling/judging domestic 
violence related offences?  
Would you outline the main achievements and/or obstacles that practitioners 
in the criminal justice system encounter in responding to domestic violence cases? 
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Social Worker Interview Guide 
How many years have you been working in the victim’s support unit? 
Would you describe how the domestic victims support services are structured 
and operate?  
What has been the effect of mandatory arrests over the years on the DVSU 
case-load? 
What are the main challenges that you meet in the course of your work?  
In the course of your work have you observed changes in the behaviour of the 
victims over time?  
In your opinion what are the negative/ and positive effects of mandatory 
proceedings on victims?  
Would you outline the main achievements and/or obstacles that practitioners 
in the criminal justice system encounter in responding to domestic violence cases?  
What is your opinion regarding mandatory proceedings? 
 
 
 
 
 
 
 
 
  295 
Professor Jane Ursel Interview Guide 
In the mid-80s the response from the criminal justice system to intimate 
partner violence changed in Manitoba/Winnipeg. A zero tolerance and pro 
prosecution policy came into effect. What historical factors contributed to such 
change in the policies re intimate partner violence?  
What were the main goals of such policies?  
To what extent were women’s advocacy groups involved and what were the 
main goals that they wanted to see achieved?  
What changed in the period immediately after the adoption of such policies? 
In 1990 Winnipeg instituted the FVC, a specialized court to deal solely with 
family violence related offences. What historical factors led to its establishment? 
What were the main goals of the specialized court?  
What was the impact of specialization on caseload, prosecutions, convictions, 
and type of sanctions imposed to the accused? 
Was there ever a time in Winnipeg were scholars and activists pushed for 
mandatory participation of the victim? 
In your expert opinion what would be the main achievements and/or obstacles 
experienced by Winnipeg’s model in responding to domestic violence? 
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Appendix B 
Ministério Público [Public Prosecutor] Interview Guide 
Há quantos anos exerce funções de Procuradora-Adjunta?  
 Quais são os objectivos da publicização do crime de violência doméstica? 
Qual foi o impacto da alteração legislativa na recolha de prova? 
Interage pessoalmente com a vítima antes do julgamento? 
Se a vítima recusar ou não se mostrar com vontade de cooperar tenta 
convença-la a faze-lo?  
Qual é o critério que usa para proferir despacho de acusação? A cooperação 
da vítima pesa na decisão de acusar? 
Quais são os problemas que encontra na implementação desta política 
criminal?  
Na sua opinião quais são as consequências para as vítimas com o uso desta 
política criminal? 
Na sua opinião quais são as consequências para os agressores com  uso 
desta política criminal? 
É da opinião que o crime de violência doméstica deve ser público?  
Existe coordenação entre as várias instituições que lidam com os casos de 
violência doméstica?  
Os dados nacionais sugerem que a percentagem de casos que chegam a 
julgamento é baixa. Não sua opinião quais serão os motivos para tal?  
O que é que pode ser feito para tornar esta política criminal mais eficaz?  
